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HE 'Tryal and Proceſs againſt Captain Thomas Green, Commanaer of the 
Engliſh Eaſt-India Ship called the Worceſter, and his Crew, nom to be 
publiſhed, hath been the Subject of ſo much Diſcourſe, and ſuch various 
Reflections both in Scotland and England, that there appears nothing 
more juſt and expeaient, than that the World ſhould have a true and impartial Ac- 
count of it. My 3 9 cis By | 
T, 1 he called the Annandale, belonging to the Company of Scotland trading 


# to Africa and the Indies, having been ſeized in the Downs in England, at the In- 
4 fance, and by the ſpecial Order of the Engliſh Eaſt-India Company; The ſaid 
Company of Scotland did judge themſelves injured by the ſaid Szizure ; And 

* therefore when the ſaid Ship the Worceſter, an Engliſh Eaſt-India Trader, came 


to Scotland, aud to the Road of Leith, about the Month of Auguſt laſt, The 
dots Company, by virtue of the Powers, contained is the Act of Parliament in 
thir favour, and their Patent under the Great-Seal, aid ſeize her and her Cargo by 
my of Repriſal ; And having ſeized her and her Lading, only in order to a fair 
Thal, they raiſed a civil Action before the Admirality of Scotland, for declaring the 
ſud Seizare lawful on the Account above-mentioned. i 
Upon this Seizure, and while this civil Purſuit was in dependance, ſeveral things 
oke out, tending to a greater and far different Diſcovery. For 1. Captain Da- 
nd Monro being, immediately after the Seizure, placed by thoſe implozed by the Afri- 
an Company, for ſecuring of the Worceſter, juſt by the Hammock where Simpſon 
the Gunner went to ſleep, Captain Monro perceived the Gunner to be uxeaſic, and 
that he could take no reſt, as ſuppoſing that the Ship had been ſeized upon ſome other 
dicount than that of Repriſal, which moved the Gunner to queſtion Captain Monro 
very earneſtly, whether or not the Seizure was not made on ſome other Account, and 
if there was not a Deſign upon their Lives ? Which Solicitude of the Gunner, gave 
the firſt riſe to the SePicion _ M_.. Tis: 
Mithin a day or two thereafter, the Carpenter Henry Keigle and Andrew Ro- 
bertſon the Gunners Mate, happening to diſcourſe about their Wages, Keigle was 
anxious to go aſhore, whercto Robertſon ænſwering, that he would take his Hazard 
and ſtick by the Ship while there was any hope; Keigle replied to him in Paſſie 
% — Damn you, you never wrought ſo as rodeſerve Wages out of any thing 
aboard the Ship; Io which Robertſon replying, that he wrought the Work that 
he was hired for; Keigle flew out extravagantly, and abuſing Robertſon with 
bs Tongue 70 the laſt Lecree, Robertſon made no Return, but pauſing and walks 
lng up and down the main Deck wery penſive, was ( after 4 heavy Groan or two) 
beard by ſeveral credible Mitneßes preſent, to utter theſe Words to himſelf. This 
5 the juſt Judgment of God upon us, for the Wickedneſs committed in our 
alt Voyage; and Pm afraid it will purſue us further, ſince that being redu- 
ed to fo mall a Number aboard, four or five of us cannot agree amongſt our 


2 Yoo” | 

day or two thereafter, when the Ship the Worceſter mas got within the Heads, 
G Bruntiland Harbour, and that thoſe aboard were drinking heartily a Bowl of 
lunch in the main Cabine, one belonging to the Scots Company being prefer ue 


the Eunch, ole out in broke out _in the hearing of ſeveral Scots (227241632232, ar well AS of Gai K 
 thers of Green's Crew, and flantingly ſaid with an Oath, that our Sloop (,,,,. 


4 Y * 
a. 


ned to diſcourſe of Captain Gordon Commander of Her Majeſties Friget the 10 


e Fat 
With 


al Mary; what 4 Scourge he had been to the ſmall French Privateers wpox 7 
Goa * of Scotland: George Haines one of Captain Grecn's Crom, alittle w; 


ing Green's Sloop) was more terrible upon the Coaſt of Malabar, than ever 


Captain Gordon was or will be to the French Privateers on the Coaſt of 700 
land; For a better Sailer than that Sloop never carried Canvas; Or Wyre: 1 

The Gentleman f the Scoꝶs Company, who was preſent, finding Mr. Haig, 
in tlie foreſaid Humour, takes Occaſion t at him, Whether, in their v opere 
Out ward or e the aud met with, on heard any thing of, or concerning 15 
Scots Ships, that went on a Trading Voyage beyond the Cape, both belonging 1 
the Scots Company; The one commanded by Captain Drummond, and the he 
by. Captain. Steuart : Haines 4nſwered, That they bad heard of them, but di 
not ſee them; But, adding, ſaid, Its no great Matter, you need not trouble 
your ſelf about them, for I believe you will not fee them in haſte : Ton 


the other acting, What might be the Reaſon, and Haines ſbifting: Haines ſu 


at length, He heard they were turned Pirates, and that one of them had Egge 
Guns, and the other Twelve or Fourteen, to the beſt of his Memory. | 


Bat ſometime thereafter, George Haines falling into Acquaintance with a Young 


+ Diſcourſe. ' 


* Air. 


Woman at Bruntiſland, to whom he made Love; He then began to diſcover if 


Secrets he had concealed: Which was alſo the Occaſion of the Examination fi. 
awards made in the Tryal of the foreſaid Young Woman, and ſeveral others, as my 
be ſeen inthe Proveſt, | IL oy Oc hey „„ 
Bat. this is certain, that Haines his free + Diſcourſing with this Young oni 
coming to take * Vent, Simpſon, Keigle and Robertſon, al of” Captain Green) 


. Crew, and then aboard, threatned Haines maſt fe everely for it, and made him tel 


and prevail with her, nat only not to diſcover any further what he had tol# le, by 
likeways-to deny what he had really told to her and ſeveral others: After which, Hains 
and the Young Woman became both ſo ſhy and cloſe, that they ſpoke no mired 
theſe. Matters, untill they were breught before the Committe of Council. 
However Captain Green and his Crew became ſo Jealous of Haines, that at lng 
by George Kitchen and Thomas Whitehead, they perſwaded him to make bi 
Eſcape.;, And had ſo far prepared for it, that Horſes were Hired to carry all tit 


Three, to Kinghorn, where they were to cross privately to Leith: Bat, whentit 


+ ponc bers. 


Horſes were ready Sadled, one George Ker, and ſomè other Gentlemen then i 


Burntiſland, getting notice of what was defigned, laid hold upon the ſaid Haines 


and obliged him to go again aboard the Ship. 


In the Civil Proceſs depending before the Judge of the Admiralty , the Judge 
Yon a Repreſentation made to him, gave Order, That Search ſhoxla he maitfi 
fach Documents, | as the Scots Company might have uſe for in proving ſum 
Points of their Claim; Such as theſe, That the Ship belonged to Eng1and, and 
the Eaſt-India Company there, Oc. And albeit this mas endeavoured by. Captain 
Green and his Crew to be prevented, by putting ſeveral of their Papers out of 
way; Fet: there were found in the Journals ſuch Extraordinary Tnftructionsgr 


by the Owners and Preighters to the Captain and Supercargo, 4 40 write unit 


Covert ꝗ A certain Cypher, and to convey their Letters in ſo Secret 4 Manuel, 
with ſeveral other Circumſtances of that Kind, 45 did greatly increaſe the Suſpici 
ous already given; that Captain Green and his Crem mere no Fair and Lawſul Ac 
venturers,, bat, from the beginning, might be deſgn d for Tl Practices. 

Daniel Stringman the Cook belonging to the [aid' Ship the Woreſter, but win 
was taken up a Bengal ſome Month after Captain Green had teft "the Coaſ 0 
Malabar, Happening ome Day to drop ſome Things he had heard to Simpſon th 
Gunner, which did not pleaſe him and others of the Crew; They were at pats! 
penſmade him to make his Eſcape, as if they had been reſolved to eſcape with lin 
Stringman gets aſbore, and waiting tilit grew* Dart at Naht, I ravels al all 
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Aud æ few Weeks thereafter, breaks out the Diſcovery : For, about the middle 


impartial Inquiry, Committees were appointed, and Examinations taken, and Re- 


ports made: Whereupon their Lordſbips did Ordain, that Captain Green and his 


8 N EL.) N 
to the Queens ferry, where he eroſſed ro the other ſide, but ane Mr. Hepburii being then | 
aboard, and miſſing Stringman, took Horſe immediatly toKinghorn and Kirkaldy; . 

and then to Queensferry, ſearching for him, and gerting notice at the Queensferry 
that he had.croſſed there, he follows Stringman with all diligence, and overtaking 
him at the Meſt-end of Newhaven, carries him back to Bruntiſſand. 


of December, Stringman addreſſed himſelf to the ſaid Mr. Hepburn thus: Sir 
1 was not you, but God Almighty bigs il me back, that I ſhould tel] 
you the Truth: And then, after ſome Preface, Stringman tells Hepburn what 
Diſcourſe he had overheard ſometime before, between the two Blacks belonging to 
Green's Crew, viz. Antonio Ferdinando, Stringman's ow» Mate, and Antonio 
Franciſco, Captain Green's Servant; And how that having arged his Mate to tell 
him plainly all that paſt betwixt them, Antonio Ferdinando, with mach ado, re- 
wealed to him the whole matter of Captain Green's Piracy, Robbery and Murder 
committed upon the Coaſt of Malabar, as it ſtands fully declared, and oft repeated 
JJ... ff | * ; 
Theſe were the true Steps of the firſt Diſcovery of this Matter, all ready to be at- 
teſted by Perſons. above Exception; Wherein it is manifeſt, That one Occarrent led on 
to another, antil the Period of the Diſcovery above remarked, without any formed 
Deſign or Management upon any mans part, | Se rp 
"Thereafter an Affidavit was taken before the * Baillies of Bruntfland, of what + II Nrarer 
Stringman and the Blacks had declared, which gave riſe, upon due Information, . ; 
for the Order that was given to make Captain Green aud all his Crew Priſoners, 
which was executed accordingly : And then the Matter being brought before the * 
of Her Majeſty's Privy Council, and they juſtly judging that it deſerved a ftridt and 


2 


Crew ſhould be brought to a legal Tryal before the Judge of the Admirality. 
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BOOKS S by A. Bell, at the Croſs Keys and Bible in Cornhill, 


& Compleat Hiſtory of Europe, or a 
2 view of the Affairs thereof, Civil and 
Military, from the beginning of the Treaty 
of Nimeguen, 1676, to the end of the: Year 
1709. including the Articles of the former, 
and ſeveral Infringements of them; the 
Turkiſh Wars, the forming of the Grand 
Confederacy; the Revolution in England, 
&c. With a particular Account of all the 
Actions by Sea and Land on both ſides ; and 
the Secret Steps that have been made to- 
wards a Peace, both before as well as during 


the laſt Negotiation. Wherein are ſeveral} 


Treaties at large. The whole intermixed 
with divers Original Letters, Declarations 
and Memorials never before publiſhed. The 

fourth Edition corrected, and very much 
enlarged. Price 6 s. 

Where is likewife to be had the Compleat 
Hiſtory of Europe, for the Years 1701, 1702, 
1703, and 1704. Price 6 Shillings each. 

The Compleat Gard'ner ; or Directions 
for Cnltivating and right Ordering of Fruit 
Gardens, and Kitchen Gardens, By Mon- 
ſieur De La Quintinye: Now compendioully 
abridg d, and made more uſeful, with very 
conſiderable Improvements. By George Lon- 
don, and Henry Wiſe. The fourth Edition 
_ corrected, Price 5 . 
A brief Diſquiſition of the Law of Nature, 
according to the Method laid down in the 
Reverend Dr. Cumberland's (now Lord Bi- 
ſhop of Peterborough) Latin Treatiſe on that 
Subject. As alſo his Confutations of Mr. 
Hobbs's Principles, put into another Method. 
The Second Edition corrected, and ſome- 
what inlarged. By James Tyrrel, Eſq, With 
the Right Reverend Author's Approbation, 
Price 5 5. | „„ 

The Works of Plato abridg d. With an 
account of his Life, Philoſophy, Morals, 
and Politicks. Together with a Tranſlation 
of his choiceſt Dialogues, viz. Of 1. Hu- 
mane Nature. 2. Prayer. 3. Wiſdom. 
4. Holineſs. 5. What one ought to do. 
6. Immortality of the Soul. 7. Valour. 
8. Philoſophy. In two Volumes: Illuſtrated 
with Notes. By M. Dacier, Tranſlated 
from the French. Price 9. | 

Geography anatomized; or the compleat 
Geographical Grammer : Being a ſhort and 
exact Analyſis of the whole Body of modern 
Geography, after a new and curious Method; 
comprehending, 1. A general view of the 
Terraqueous Globe. Being a compendious 
Syſtem of the true Fundamentals of Geogra- 
phy; digeſted into various Definitions, Pro- 
blems, Theorems, and Paradoxes: With a 
Tranſient Survey of the whole Surface of the 
Earthly Ball, as it confiſts of Land and Wa- 


11 


ce of the whole Earth; ſhewing their Si. 


ties, chief Towns, Name, Air, Soil, Com. 


modities, Rarities, Archbiſhopricks, Biſho- 


pricks, Univerſities, Manners, Language 
Government, Arms, Religion. Collected 
from the beſt of Authors, and illuſtrated 
with divers Maps. The fourth Edition much 
improv'd and enlarg'd. By Par. Gorden 
M. A. and Fellow of the Royal Society. 
Price 65. 
The Athenian Oracle, Being an entire 
Collection of all Valuable Queſtions, and 
Anſwers, in the old Athenian Mercuries. 
Intermix'd with many Caſes in Divinity 
Hiſtory, Philoſophy, Mathematicks, Love. 
Poetry, never before publiſhed: To which 


dy finding any Queſtions. By a Member of 
the Athenian Society. In 3 Vol. Price 18s 
An Account of the Breeding of Worms 
in Human Bodies; their Nature, and ſeye- 
ral Sorts; their Effects, Symptoms, and 
Prognoſticks. With the true Means to a- 
void them, and Medicines to cure them, By 
Nicholas Andry, M. D. of the Faculty of 
Parts, With Letters to the Author on this 
Subject, from M. Nicolas Hartſoeker at Am- 
ſterdam, and M. George Baglivi at Rome. Ap- 
proved by Dr. Fagon, Chief Phyſician to the 
King of France, and by the whole Faculty of 
the Phyſicians of Paris. Done from the 
French Original, with Figures. Price 53. 
An Eſſay concerning the Power of the 
Magiſtrate, and the Rights of Mankind, in 
Matters of Religion. With ſome Reaſons 
in particular for the Diſſenters not being ob- 
liged to take the Sacramental Teſt but in 
their own Churches; and for a General Na- 
turalization. 
in anſwer to the Letter to a Convocation- 
Man. | 
Prayers and Meditations Before and After 
receiving the Lord's Supper. Written O- 
riginally in French, by the late Reverend 
Divine M. Drelincourt, Miniſter of the Pro- 
teſtant Church in Paris. Tranſlated for the 
Benefit of Communicants. By F. G. Gent. 
Price 6 d. 

The Practice of Phyſick, reduc'd to the 
ancient way of Obſervations, containing a 
juſt Parallel between the 1Iiſdom and Experi- 
ence of the Ancients, and the Hypotheſiss of 
Modern Phyſicians. Intermix'd with many 
Practical Remarks upon moſt Diſtempers, 
together with ſeveral New and Curious Diſ- 
ſertations; Particularly of the Tarantula, and 
the Nature of its Poiſon : Of the Uſe and 
Abuſe of Bliſtering Plaiſters: Of Epidemica 
Apoplexics, &c. Writtten in Latin by Geo. 


ter. 2. A particular view of the Terraque- 
ous Globe: Being a clear and pleaſant Pro- 


Baglivi, M. D. Price 58. 
1 HE 


ſpect of all remarkable Countries upon the 


tuation, Extent, Diviſion, Subdiviſion, Ci. 


is added an Alphabetical Table for the ſpee. 
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HE Lords of Her Majeſties Privy Council having taken + Pre- 3 
£ Lad 


cognition of the grounds of the formati Againit Captain Tho- tion before 

mis Green, and others of his -C pew ; the t ought fit, and or- band. 
dered, that the ſaid Captain Thomas, ec. ſhould be put to a T ryal upon 

the Crimes informed, before the Judge of the High Court of Admiralty. 

As alto, che Lords of Privy Council thought fit at the ſame time, to ap- 

pont Affiſtants to the Procurator-fiſcal of the High Court of Admiralty, 

or the better ordering and carrying on of theè ſaid Tryal, according to 

the Tenor of their Act following. an & d 


A T Edinburgh the thirteenth day of February, 1705 Tears. Committee 
+ anent Captain Green and his Crew, * Sederunt Lord Chancellor, + about. 
Marqueſs of Annandale, Earls of Haddingtoun, Leven, / Ruglen, Lords breſent. 
Yeſter, Beilhaven, Advocat, + Theſaurer-deput, Anſtruther, Sir John + Treaſurer, 
Home, and Ormiſtoun younger. Its the Opinion of the Committee, that m 
Lord Chancellor ſhould write to Court for Remiſſions id Charles May Chyrur- 
geon, Antonio Ferdinando Coobs- Mate, Antonio Franciſco Captains-man 
George Haines Stewart, George Glen, Quarter-maſter, Alexander Taylor 
Fore-maſt-man ; And that the Tryal againſt Captain Green and his Crew: ſhould 
le purſued before the Admiral-Court, and that Aſſeſſors. ſhould. be named to the 
Judges, and Aſſiſtants to the Procurator-fiſcal, Sic ſubſcribitur TWEED.- 
DALE Cancel. J. P. C. The above Report of the Committee  anent Cap-+ about. 
tain Green Commander of the Ship the” Worceiter, being upon the Day and 
Date of -4 thir preſents, read in preſence of the Lords of Her. Majeſties. Privy + theſe. 
Council, and the  ſamen was Voted and Approven. * And the ſald Lords did there-+ ſame- . 
by Nominat and Appoint Sir James Stuart Her Maje#zes.: Advocat, Sir David _—_— 
Dalrymple, and Mr. William Carmichael Her Majeſties Sollicitors, Sir Pa- 
trick Home, Sir Gilbert Eliot, Mr. Alexander Mackleod, and Mr, Francis 
Grant, 70 be Alſiſtants to Mr. Alexander Higgins Procurator-fiſcal to the Hign 
Court of Admiralty, in proſecuting the Libel and Indiciment to be given at his 
Inſtance againſt the ſaid Captain Green and his Crew, before the ſaid Court, 
60 the final End aud Deciſion thereof And the ſaid Lords. declared, that they 
mould next Council Day name five of their own Number to be Aſſeſſors ta the 
Judges of Admirality, during the dependauce of the foreſaid + Proceſs + Andjre- H Thal. 
commended to the Lords of + Theſaury to pay the Lawyers that are. impleyed to + Treaſury, 
le Aſiſtants accordingly. Extracted by mea. A 
27 5 GILB. ELIOT, Cls. Sti. Concilli. 
nn. nn n $4 Where- 
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Whereupon the Judge of the High Court of Admiralty did preſent tc 


the Lords of Council a Petition, That ſince the"TryaFwas ordered to 


made before him, of the forefaid Crimes informed againſt Captain Grey 


and his Crew, and that the Matter appeared to be of great Importance 
be might have, according to ne like Caſes, A ſſeſſors appoint. 


ce and joyned with him, by t 


dthority of Council, for his Affiſtance 
in the ſaid Tryal. Whereupon the Lords of Her Majeſties moſt Honou. 
rable Pi a 
Beilhagtn, Lord Armſtoun, Sir John Nome of Blackadder, and John Cockburs 


younger of Ormiſtg#n, to be Aſſeſſors to the foreſaid- Judge, and afſilt gn 


his Ships Crew, before the ſaid High Court of Admirality, for their bein 


tant inthe Records © 


I᷑ be ſaid day, the faid Earl of Loudoun, Lord Beilhaven, Cc. produced 
the Act of her Majeſties Privy Council above-mentioned, appointing them 
to be Aſſeſſors to the ſaid Judge. | 

. Thereafter the faid Aſſeſſors took the Oath of Allegiance and ſigned 
_ the dame, with the Aſſurance, and took the Oath de fideli adminiſtrations, 
and were thereupon admitted and received. 


Captain Thomas Green Commander of the Ship called the Worceſter, 


now in Bruntiſſand Harbour. 
Captain John Madder chief Mate of the ſaid Ship. \ 


ts. 


vote with him in the Tryal, at the Procurator- fiſcals Inſtance againſt Cay. 
tain Thomas Green, Commander of the Ship the Worceſter, and others of 


75 


guilty of Piracy and other Crimes, and that to the final End and Deciſion 


thereof. . As an Act Raid er u Signed by the Clerk of Council, en 
>the: Rid gh Court beats. IO 


"Follows the Court of ſuſticiary of the High Court of Admiralty 
- ; 3 \ 1 * = _ 0 

with the whole Tryal, as it proceeded before the Judge of Ag. 
miralty, and the Aſſeſſors above appointed. 
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cuRIA JUSTICIARIA fp. ce. 
Aamiralitatis tenta in Pretorio, vel nova Seſſionis Domo Burgi is 
Edinburgh, quinto die Menſis Marti 1705, per Judicem dictæ cu. 
rie, * per Honoratiſſi mos viros Joannem Comitem de Loudoun, 
Juoannem Dominum de Beilhaven, Dominos Robertum Dundas 
de Arniſtoun, Joannem Home de Blackadder, & Joannem 
Cockburn de Ormiſtoun Aſſeſſores. 19711 


Curia legitimè | affurmata. 


? 
3 
. N 


John Reynolds ſecond Mate of the faid Ship. ed 
Thomas Linſteed Aſſiſtant to the deceaſt Super-cargo of the faid Ship. 
James Burn Boat-ſwain of the ſaid Ship the Worceſter. 
James Sympſon Gunner. 
Andrew Robertſon Gunners-Mate. 
John Brucklie Seaman. 
George Kitchen Seaman. 
Henry Reigle Carpenter. 
Samuel Urlines his Mate. 
George Haines Stewart of the ſaid Ship. 
Daniel Stringman Cook. 
Samuel Wilcocks Chyrurgeon s Mate. 
George Glen Seaman there. 
Henry Barnes Seaman there. 
Alexander Taylor Seaman there. 
And John Bannantyne Seamajn there. 


rivy Council did Nominat and Appoint, the Earl of Loudoun, Iod 


Ill of them Inclicted and Accuſed, at the inſtance, of Mr. Alexander = 
Hgins Advocat 'Procurator-Fiſca] to the High Court of Admiralty, for 
n Crimes of Piracy, Robbery and Marder; in manner mentioned in the „ „, 
yo ſeveral Indictments raiſed againſt them + thereanent, and where-T, PRs 
of the + Tenor follows Captain Thomas Green Commander of the Ship Cal- + contents; 

ec the. Worceſter, now in Bruntifland Harbour, Captain John Madder cheif 
Mite of the laid Ship, John Reynolds ſecond Mate of the ſaid Ship, Thomas 

Liſted Aſſiſtant to the deceaſt Super-cargo of the {aid Ship, James Burn 

bat-ſwain of the ſaid Ship, James Sympſon Gunner of the ſaid Ship, An- 

m Robertſon Gunners-Mate, | John Brucklie Seaman there, and George 
ichen Seaman there, all Priſoners ; You, and + ilk one of you are ac- Fe" one. 
ed and Indicted at the inſtance of Mr. Alexanier Higgins Advocat Pro- 
arator-fiſcal to the High Court of Admiralty, of the Crimes of Piracy, 

Whhery and Murder, in manner after-mentioned; viz. That by the Law 


} 


of GOD, the Laws of Nations, of this, and of all 1 Realms, 
tie Crimes of Piracy, Robbery and Murder, are prohibited, under all high- 
«| Pains; And that by the Laws of this Realm, the faid Crimes are pro- 
fibite under pain of Death, and + eſcheat of Moveables. Nevertheleſs 4 rorfeiture, 
it is of Verity, that Captain Thomas Green Commander of the Ship called 

the Worceſter, now in Brunti//aud Harbour, and his Crew are guilty, ++ & Cntri- 
Art and Part of the faid Crimes, or one or other of the fame, in ſo far 195 and AF- 
as the ſaid Captain Thomas or his ſaid Crew; having failed from England 

in the ſaid Veſſel the Worceſter, upon pretence of Merchandizing towards 


A the Eaſt-Indies; The foreſaid Captain and his ſaid Crew belonging to the 

f 2 fid Veſſel, did upon one or other of the days of the Months of February, 
"1 Wi 3/zrch, April or May, in the year 1703, Rencounter, or meet with ano- 

nds BY ker Ship or Veſſel, failed by its own Men and Crew, upon the Coaſt of 


nem 


Malabar, near Cale-cate, and the faid Veſſel bearing a red Flag, and ha- 
ring Exgliſh or Scots Aboard, at leaſt ſuch as ſpoke the Engliſhß Language; 

The ſaid Captain Thomas Green and his Crew, after ſome I Intercomu- 4 piſcour/e: 
ning with them, did, without any Lawful Warrant, or juſt Cauſe, attack 
the ſaid other Veſſel or Ship, While expecting no ſuch Treatment, and 
invading her firſt by their Sloup, which they had manned with Guns and 
other Arms for that purpoſe, they fell upon the ſaid other. Veſſel in an Ho- 
ſtile manner, by ſhooting of Guns and otherways, and after ſome time 

ſpent in Fighting againſt her by their Sloup, and partly by the approach- 
ing of the faid Thomas Greens Ship the Worceſter, they overcame, ane 
Boarded the ſaid other Veſſel, and having ſeized their Men, they killed 
| them, and threw them over-board, and then carried, or cauſed carry a- 
way the Goods that were aboard the ſaid other Veſſel, to their ſaid Ship 
| the Worceſter, and then diſpoſed upon the ſaid Ship, by ſelling her aſhore - 
on the ſaid Coaſt. Which Crime, being a wicked Piracy committed by 
1 ſurprize in parts ſo remote, and probably with all the Caution the Com- 
: mitters could uſe for concealing thereof, and for preventing Diſcoveries, 
comes now to be diſcovered in the ſeveral Parts * Circumſtances of the 
Action, and by ſuch as were preſent thereat; Which being all conjoyned, 
does make up and infer the foreſaid Crime objected, and are as follows, 
viz. That the foreſaid Rencounter and Fight betwixt Captain Green and 
his Crew, and the faid Veſſel the Worceſter, and the foreſaid other Veſſel 
taken by. her, hapned on the ſaid Coaſt as above: _ Likeas, at the ſame 
time, one or more of the ſaid Ship the Worceſter her Crew being on Shore, 
and at ſome diſtance from the Sea, heard the ſaid Shooting, which brought 
the faid perſons to the ſhore, where they, at leaſt the Chyrurgeon of the 
laid Ship the Worceſter one of them, faw her riding at a good diſtance 
irom the ſhore upon her Birth (as they ſpeak) and having the other Ship 
at the Stern, as it were tyed or towed to her, as being the Veſſel they 


had maſtered or overcome as ſaid is. Likeas, the ſaid C 1yrurgeon did + 
| 4g -- 7 = 
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* had brought them aſhore : They anſwered, that they had been 3, 

- a, Sex-term uſet for fitting and "trimming a*Ship ſor Fighting) and .; 
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the. Boat belonging to the ſaid Ship the Worceſter coming aſhore rom 
"4 the Chyrurgeon + demanidifg at ſuch of the Crew as were ig He . 
and the Chyrurgeon Ing | re as were in her y 


* 


a new-lupply.; and when a little time thereafter the ſaid; Chy rurgeon w 
aboard rhe laid Stiip the Worceſter, he perceive the Deck thereof Luml 
red and-covered, afid in a confuſed manner, with Balls, Bexes and Gol. 

In whereof, ann 


8 


here: When he asked the Reaſon, John Maddey: one: of the + Pannd 
. and e Actor 111 the Engagement, ; Anfwer ed, [Damn Yor, what h wy 


1 


you to do to nquire, medale with Jour Plaiſter- Bon. And when the Chyriy. 
geon went down to his Station and Cheſt, he called for one of rhe Flad 
Antonio Ferdiududo, and one Duncan Mrkay now Dead, and another in d. 
der to dreſs them; but when he asked what way they came by this 
Wounds, they "declined to anfwer; whereupon the Chyrungeon refuln) 
to dreſs them, if they would not tell him how they got their Wounds, th. 
faid oh Madder came to the Chyrugeon in a Paſſion, and asked what wa; 
lis buſineſs to ask fo many Queſtions, when he did fee the, Wounds to pla 


before him, calling Tim a Blockhead for not dreſſing them; and ar icagt 
the contelt was fo warm betwixr'the ſaid Madder and Chyrurgeon, that 
Madder charged him to ask no more Queſtions, and he charged the Men 
wounded, not to 'anfwer a Word:“ And further ordered him back to the 
Shore, which che Chyrurgeon was forced to comply with, where the 


+ Interpreter. Chyrurgeon meeting with Faxciſco. De Olvera the + Linguiſter, ased 


him whether he faw any of the Horceſters Men that had carried-rhc fore. 
ſaid. Ship ſo taken into Keilon River, and the Linguiſter anſwered, that 


he had not, but that they were ſome of the Worceſters Company, who 


ſoon as they had brought her in and made her faſt, took their Boat aud 
Went directly on Board: The Ship taken being carried into Keil River 


as faid is, Where ſhe was left with her Vards and Top-maſts down, al 


+ Citizen. 


unrigged, and the laid Linguiſter told the Chyrurgeon further, that one 
Coge Commodo complained he had bought the faid taken Ship too dear, 
whereby it appears that the ſaid Ship taken by Violence, was ſold in man- 
ner foreſaid. Lzkeas, for further evidence of the ſaid Piracy, fince the 
time that John Reynolds one of the Pannels was ſeized with the reſt, for 
his acceſſion thereto, there was found a Letter wrote to him-by one Sara 
Newlands, bearing Date the 5 January, wherein ſhe tells him, That tho he 
had been baſely wicked, yet ſhe ſhould bei ſorry to hear he were guilty of any thing 
that might bring him to the Gallows ', and therefore adviſes him. to confeſs, ad: 
ding, that in his own Letter which ſhe had ſeen, he fays, That ſome of their Mei 
had baſely confeſſed (which lays the) implys that they were guilty; And when 
Reynolds was queitioned upon his Letter, he acknowledged that he had 
wrote a Letter to his Wife the ſaid Sarahs Siſter, which had occaſioned 
her writing the ſaid Letter to him, and thereupon he produced the ol 
of the ſaid Letter to his Wife, which agrees with what Sarah fays, as ths 
ſaid Copy and Sarahs Letter both put in the Clerk of the Admiraltics Hands 
to be ſeen by the Pannels, bear. And further, George Haines one of the 
Crew of the ſaid Worceſter, ſince his coming to Scotland, and when at 
Bruntiſland, being asked by one James Wilkie Taylor, + Burgeſs of Edi. 
burgh, ſome day in October laſt, about his Brother Anarew }ilkie, who went 
Chyrurgeon in Captain Drummonds Ship, if ever the ſaid Haines had een 
the faid Andrew Wilkie in his Voyage, he flew in a Paſſion, and ſaid ww 
Devil was his concern with Captain Drummond ? Upon which James Wl 
forbearing a little till he ſhould be calmer, asked the faid Haines, whether 
he had heard or ſeen any Scots Ships coming to or from the Eaſt-Inae 
during their Voyage? Haines anſwered, that when they were upon the 
Coaſt of Malabar, a Dutch Ship informed them, that one Captain Pray 
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% Commanding a Scots Ship, and having a Sloup in Company, was 
2 as | upon winch Hates and they "manned their Ship to be in 
readineſs, but ſaw him not, only a little thereafter Haines added, that he 
had in his Cuſtody, the time the {aid Ship the Worceſter was ſeized, which 
he would not have fallen in the ſeizers Hands for twieß the Value of the 
Nip, bur thar he had thrown ir over-board z- adding further, chat there 
vas {till in the Shiprwhat would never be found by the Seizers, unleſs they 
led her Board from Board, tho he knew where the thing lay. Likeas, 
when after the ſaid James Wilkie departed, one Anna Seaton in Bruntifland, 
did at his deſire further enquire at Haines about Captain. Drummond's Ship; 
He anſwered, that he ſaw they had a deſign to pump him, but that they 


ſhould not be the wiſer of him: At all which Paſſages; | Kenzeth Mackenzie 


Indweller in Cannongate was a preſent witneſs. And the faid Auna Seaton + Ihabirans. 


lid further tell the ſaid Renneth Mackenzie, that when ſhe expoſtulat with 
Haines for his being in Paſſion as faid is ; He anſwered, that he knew 
more of Captain Drunimond than he would tell at that time, and that if 
the faid Andrew Wilkie was with Captain Drummond, he would not be 
ſeen again. And farther, the ſaid Annd Seaton heard the ſaid Haines own 
and declare their ſaid Wickedneſs: and the and William Wood, one of the 


Cunners of her Majeſties Artillery, with one John Henderſon + Writer in t Clerk for 
Edinburgh being in September laſt, in Anna Seaton's Mothers HOuſe, after Lam 014 


having drunk one Health or two; The faid Haines who was there pre- 
ſent, fell in a Melancholly Fit; and expreſt himſelf; That its a wonder, that 
ince we did not (ink at Sea, GOD doth not make the Ground to ſwallow us up 
for the Wickedueſs that has been committed during the laſt Voyage, on Board 
if that Old Bitch Beſs, pointing to Captain Green's Ship. And further, the 
6: Haines ſaid, That if what the ſaid Joh» Madder had done in the faid 
Voyage were well known, he deſerved as much as his Uncle Madder met 
with at Amſterdam, who was there burnt in Oyl, for attempting to burn 
their Ships. And when at another time, the ſaid Anna Seaton told Haines, 
that ſhe had an old Sweet-heart who went away with Captain Drummond, 
and would gladly hear ſome Tydings, whether he was Dead or alive; 


would never ſee him again, if he was in Drammond's Ship: And for a or Wocer. 
further Confirmation of the Truth of the ſaid Piracy, when a Commitee 
of Council was ſent to Bruntiſſand, to cauſe ſearch and unload the ſaid 
Veſſel, it was found by the Skippers and Seamen imployed, that the Goods 
aboard her were not ſtow'd as Merchant Goods uſed to be, but were found 
in the Hold in ſuch confuſion, as it taken by Piracy, and no otherways. 
Likeas, when the ſaid Ship the Worceſter was ſeized, the ſaid John Madder 
being queſtioned about Captain Drummonds Ship, he took out of his Pocket, 
or at leatt ſhewed in his hand, the Seal of the African Company, which he 
could never lawfully have got. By all which, they being joyned and con- 
nected together (as a Diſcovery of ſuch a Wickedneſs practiſed in ſuch re- 
mote Parts, and ſo induſtriouſly and obſtinately endeavoured to be con- 
aled, deſerves to be) the ſame in all the Points and Circumſtances there- 


nary Evidence, as may tully convince all impartial Men, that the for- 


ad Captain Green and his ſaid Crew, are all and each of them guilty, 
irt and Part of the foreſaid Crimes of Piracy, Robbery and Murder, or one 
other of them above charged; which being found by a Verdict of an 
Aſſize before the Judge of the Admirality, and the Lords Aſſeſſors ap- Fury. 
ointed by the Lords of Privy Council, the forenamed Perſons, and each 
| them ought to be puniſhed by Sentence of the ſaid Court, with the pain 
| Death, and Confilcation of their Moveables, to the Example and Ter- 
Ir of others, to do or commit the * in time coming. 

- a 


The ſaid Haines who was then a + Suiter to Auna Seaton, aſſured her, ſhe, tm 


df, at leaſt ſuch, and ſo many of them as are + relevant, and are offered + Sufficient ro | 
0 be proven by a cumulative Probation, do plainly amount to ſuch a #47 an luaditr. 


» - 
ä 
: 8 + yy * 
: » >. 47 8 
. 2 „ 
' : gh 4 
| < OY - 1 
my „ i 
x * . 3 88 * 
: * A PE. 22 E EO I omen 2 — 
2 — — 222 2 E — 
* - 
* bad 
— — 2 * — 2 = = 


Arditional Concluſion to the Indittment at the Inſtance of Mr. Alexander fis 


| + appearance 


4 Furors 


the Law of GOD, the Laws of Nations, of this, and of all other well go. 


in ſo far às the ſaid Captain Thomas, or his ſaid Crew, having failed from 


towards the Eaſt-Indies, the foreſaid Captain and his ſaid Crew belonging 


. coaſt of Malabar near Calecute; and the {aid Veſſel bearing a Red Flag, and 


ſome time ſpent in fighting againſt her by their Sloup, and partly by ths 


joyned to the foreſaid principal Indictment, Sic ſubſcribirur ALEXANDER 


Nevertheleſs, it is of Verity, that Captain Thomas Green, Commander of 
the Ship called the Worceſter, now in Bruntiſland Harbour, and his Crew, 


ding her firſt by their Sloup, which they had manned, and furnithed with 


Lek. 
gins Procuratorsfiſcal to the Court of Admirality, againſt Captain G ren, 77 
MA the Concluſion of the faid Indictment given on Saturga, 
_$ the-ſeventeenth Inſtant, bearing the pain of Death and of xi 
cheat and Confiſcation of Moveables, jhould extend to the Eſcheat and 
Confiſcation of the ſaid Ship and Cargo, by reaſon of the foreſaid Crime of 
Piracy ; and that the ſaid Captain Thomas Green, &. ſhould anſwer to the 
foreſaid Concluſion; as thus explained, and extended to the Confiſcation gf 
the {aid Ship and Cargo, as in the caſe of Piracy, the foreſaid 5th of Mar 
which is the day of + compearance aſſigned to the ſaid Pannels, or at leaf 
upon the 6, 7, 8, or 9 days of March thereafter, as the true Import, or at 
leaſt.a clear Conſequent of the foreſaid Crime and Indictment given there. 
upon; The Liſt of Witneſſes and + Aſſizers remaining the ſame, as ſub. 


HIGGINS. - 


IE Keigle Carpenter in the Ship called Worceſter, now iti Bruntiſiud 
1 Harbour, Samuel Urlines his Mate, George Haines Steward of the ſaid 
Ship, Daniel Stringman Cook in the ſaid Ship, Samuel Wlcocks Chyrurge. 
ons Mate, George Glen Seamen there, Henry Barns Seamen there, Alex 
Taylor Seamen there, and John Bannantine Seamen there, all of Captain 
Thomas Green Commander of the ſaid Ship his Crew, You, and ilk one of 
you, are accuſed and indicted at the inſtance of Mr. Alexander Higgins 
Advocat, Procurator-fiſcal'to the High Court of Admirality, of the Crime 
of Piracy, Robberie and Murder, in manner aiter-mentioned. v:z, That b 


verned Realms, the Crimes of Piracy, Robberie and Murder, are prohibits 
under all higheſt Pains: And that by the Laws of this Realm, the faids 
Crimes are prohibite, under pain of Death, and Eſcheat of -Moveable, 


are guilty, Art and Part of the ſaids Crimes, or one or other of the ſamen, 
England in the ſaid Veſſel the Worceſter, upon pretence of Merchandizing 


to the ſaid Veſſel, did upon one or other of the days of the Moneths of H. 
bruary, March, April, or May, in the year 1703, Rencounter and met 
with another Ship, or Veſſel, failed by its own Men and Crew, upon the 


having Exgliſb or Scots aboard, at leaſt ſuch as ſpoke the Engliſh Language, 
the ſaid Captain Thomas Green and his Crew, after ſome intercomuning 
with them, did without any lawful Warrant, or juſt Cauſe, attacque the 
ſaid other Veſſel or Ship, while expecting no ſuch Treatment, and int. 


Gunns and other Arms for that purpoſe ; They fell upon the ſaid other Ve 
ſel in an hoſtile manner, by ſhooting of Gunns and otherways, and after 


approaching of the ſaid 7 homas Greens Ship the Worceſter, they overcams 
and boarded the ſaid other Veſſel, and having ſeized their Men, they killed 
them, and threw them over-board, and then carried, or cauſed carry 
way the Goods that were aboard of the ſaid other Veſſel to their ſaid Shu 
the Worceſter, and then diſpoſed upon the ſaid Ship, by ſelling her aſhore0 
the ſaid Coaſt. Which Crime being a wicked Piracy, committed by ful 
prize, in parts ſo remote, and probably with all the Caution the Comm 
ters could uſe for concealing thereof, and for preventing Diſcoveries, com 


now to be diſcovered in the ſeveral parts and Circumſtances of the Action 
/ | = al 


* 


zac by ſuch as were preſent thereat ; Which being all conjoyned; does 
| 1185 Nip and inferr 1 foreſaid Crime objected, and are as low VIZ. 
b That the foreſaid Rencounter, and Fight betwixt Captain Green and his 
| Crew, and the ſaid Veſlel the Worceſter, and the foreſaid other Veſſel taken 
4 by her, hapned on the ſaid Coaſt as above: Lzkeas, at the ſame time, one 
| or more of the ſaid Ship the Worceſter her Crew being onſhore; and at ſome 
diſtance from the Sea, heard the ſaid Shooting, which brought the ſaids 
perſons to the ſhore, where they, at leaſt the Chyrurgeon of the ſaid Ship 
the Worceſter one of them; ſaw her rideing at a good diſtance from the 
ſhore upon her Birth (as they ſpeak) and having the other Ship ather Stern, 
as it were tyed or towed to her, as being the Veſſel they had maſtered or 
overcome as ſaid is. Likeas, the ſaid Chyrurgeon did ſee the Boat belong- 
ing to the faid Ship the Morceſter coming aſhore from her, and the Chyrur- 
eon demanding at ſuch of the Crew as were in her, what had brought 
them aſhore: They anſwered, that they had been Busbing (a Sea-term 
uſed for fitting and trimming a Ship for fighting) and that they had Drunk, 


and when a little time thereafter the ſaid Chyrurgeon went aboard the ſaid 
Ship the Worceſter, he perceived the Deck thereof Lumbered and covered, 
and in a confuſed manner, with Balls, Boxes and Goods; whereof when 
he asked the Reaſon, John Madder one of the Pannels, and a principal Ac- 
tor in the Engagement, Anfwered,-----Damn you, what have you to do to In- 
quire, meadle with your Piaifter-Box, And when the Chyrurgeon weat 
down to his Station and Cheſt, he called for one of the Blacks Antonio Fer- 
dinando, and one Duncaz Mackay now dead, and another in order to dreſs 
them; bur when he asked what way they came by their Wounds, they de- 


they would not tell him how they got their Wounds, the ſaid John Maddar 
came to the Chyrurgeon in a Paſſion, and asked what was his buſineſs 
to ask ſo many Queſtions, when he did ſee the Wounds fo plain be- 


the Conteſt was ſo warm betwixt the ſaid Madder and Chyrurgeon, that 


wounded, not to anſwer a word: And further, ordered him back to the 
Shore, which the Chyrurgeon was forced to comply with, where the Chy- 
rurgeon meeting with Franciſco De-olivera their Linguiſter, asked him whe- 
ther he ſaw any of the Worceſters Men that had carried the foreſaid Ship 
fotaken into Keilox River; and the Linguiſter anſwered, that he had not, 
but that they were ſome of the Worceſter's Company, who as ſoon as they 


on Board: The Ship taken being carried into Keilon River as ſaid is, 


and the ſaid Linguiſter told the Chyrurgeon further, that one Coge Commodo 
complained he had bought the ſaid taken Ship too dear, whereby it ap- 
pears that the aid Ship taken by violence, was fold in manner foreſaid. 
Likeas, for further evidence of the ſaid Piracy, ſince the time that John 
Reynolds one of the Panaels was ſeized with the reſt, for his acceſſion there- 
to, there was fund a Letter wrote to him by one Sarah Newlands, bearing 
Date the 6 January, wherein ſhe tells him, that tho he, had been baſely 
wicked, yet ſhe ſhould be ſorry to hear he were guilty of any thing that 
might bring him to the Gallows; and therefor adviſes him to confeſs, ad- 
diag, That in his own Letter which ſhe had ſeen, he ſays that ſome of their 
Men had baſely confeſſed (which fays the) implys that they were guilty ; 
And when Reynolds was queſtioned upon his Letter, he acknowledged that 
he had wrote a Letter to his Wife the ſaid Sarah's Siſter, which had occa- 
lioned her writing the {aid Letter to him, and thereupon he produced the 


Copy of the faid Letter to his Wife, which agrees with what Sarah fays, 
| | as 


* 
( 


Spilt or Staved all their Water, and they were come for a new Supply; | 


clined to anſwer ; whereupon the Chyrurgeon refuſing to dreſs them, if 


fore him, calling him a Blockhead for not dreſſing them; and at length 


Madder charged him to ask no more Queſtions, and he charged the Men 


had brought her in, and made her faſt, took their Boat and went directly 


where ſhe was left with her Yards and Top-maſts down, all unrigged, 
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Hands, to be {cen by” the Pannels, b And further, George Haines 


t Brunti/land, being asked by one Fames Ile, Taylor Burgeſs of Edinburg), 
ſomie day in OH ober laſt, about his Brother AudrewWilkie, who went Chyrdr- 


ſaid James Willies departure, one Anna Seatoa did, at his deſire, further 


and that if the ſaid Andrew Wilkie was with Captain Drimmond, he would 


own and declare their ſaid Wickedneſs, and ſhe and WillizmWood one of the 
Gunners of Her Majeſties Artillery, with one John ea as Writer in 
e 


(ink at Sea, God doth not make the Ground to ſwallow us up, for the Wickeda(s 
pointing to Captain Green's Ship. And further, the ſaid Haines ſaid, that 


if what the ſaid John Madder had done in the ſaid Voyage were well known, 
he deſerved as much as his uncle Madder met with at Amſterdam, who was thete 


vvent avvay vvith Captain Drummond, and vvould gladly hear ſome Ty- 


92 . % ein „ % A o o 0. fan a 4 K £546 One 
of the Crew of the ſaid Worzeſter, ſince his coming to Scotland, and when 


bis coner i with Captain. Yrutnmond ? upon which, James Wilkie forbearin 


manding a Scots Ship, and having a Sloup in Company, was turned Pirat, 


from Board, tho he knew where the thing lay; Likeas, when after the 


inquire at Fins about Captain Drummond's Ship, he aniwered that they had | 
a deſign, to pump him, but that they ſhould not be che witer of himi: At all which 
Pallages Reunerh Mackenzie Ind Weller in Caunongate was 2 pres. \inehs, 
and the aid Auna Seaton did further tell the ſaid Arzneth a ,νeie, That 
when ſhe expoſtulat with Hazes for his being in a Paſſion as ſaid is, He an 
wered, that he knew more of Captain Drummond than he would tell at that time, 


not be Ken again. And further, the ſaid Anna Seaton heard the ſaid Haines 


Edinub. being in September laff at Anna Seatons Mothers Houſe, after having 
drunk a Health or two, the ſaid Hains who was there preſent, fell in a Me- 
lancholly Fit, and expreſſed himſelf; That its à wonder that ſince we did not 


that has been committed daring the laſt Voyage on board of that Old Bitch Bets, 


burnt in Oyl,for attempting to burn their Ships; and when at another time, 
the ſaid Auna Seaton told Haines, that ſhe had an old Sweet-heart yvho 


dings, vvhether he vvas Dead or Alive: The ſaid Hains who was thena 
Suiter of Anna Seaton, aſſured her, ſhe vvould never ſee him again if he vvas 
in Drammond's Ship. And for a further Confirmation of the Truth of the 
ſaid Piracy, vvhen a Committee of Council vvas ſent to Bruntiſland, tocauſe 
ſearch and unload the ſaid Veſſel; It vvas found by the Skippersand Seamen 
imployed, that the Goods aboard her vvere not ſtovved as Merchant Good 
uied co be, but vvere found in the Hold in ſuch confuſion, as if taken by 
Piracy, and no othervvays. Lz#eas, vvhen the ſaid Ship the Worceſter vvas 
1cized, the ſaid John Madder being queſtioned about Captain Drummond's 
S:up, he took out of his Pocket, or at leaſt ſhevved in his hand, the Seal 
of te African Company, vvhich lie could never have lavvfully got. By al 
n, hey being me and connected together (as a Diſcovery of ſuch 
„e practiſed in ſuch remote Parts, and fo induſtriouily and obſti- 
muy cy d to be concealed, deſerves to be) the ſamen, in all the 
Pens aud © 1 anſtances thereof, at leaſt ſuch, and fo many of them as als 
relevant, 
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eelevant; and are offered to be proven by a cumulative Probation, ao 
plainly amount to ſuch a plenary Evidence, as may fully convince all im- 
artial Men, that the foreſaid Captain Green and his ſaid Crew, are all and 
8 of chem. guilty, Art and Part of the foreſaids Crimes of Piracy, Robberie and 
1{praer, or one or other of them above charged; which being found by a 
Verdict of an A ſſize before the Judge of the Admirality and the Lords Aſ- 


ſellors appointed by the Lords of Privy Council, the forenamed perſons; 
and each of them ought to be puniſhed by. Sentence of the faid Court, 
with the pain of Death, and Confiſcation of their Moveables, to the Exam- 


ples, and Terror of others, to do or commit the like in time coming. 


144itional Concluſion of the Indietment at the Inſtance of Mr. Alexander Hig- 
gins Procurator-fiſcal tothe Court of Admirality, againſt Captain Tho. Green, 
2 CFCs 1 | 


. "HAT the Concluſion. of the faid Indictment given on Saturday, 
Ihe ſeventeenth Inſtant, bearing the pain of Death and of Ef- 
cheat aud Confiſcation of Moveables, ſhould extend to the Eſcheat and 
Confiſcation of the ſaid Ship and Cargo, by reaſon of the foreſaid Crime of 
Piracy ; and that the faid Captain I homas Green, &c. ſhould anſwer to 
the foretaid Concluſion, as thus explained, and extended to the Confiſcati- 
on of the {aid Ship and Cargo, as in the caſe of Piracy, the foreſaid 5 of 

Arch, which is the day of + compearance aſſigned, to the faids Pannels, or þ ee 
at leaſt upon the 6, 7, 8, or 9 days of March thereafter, as the true Import, 1 

or at leaſt a clear Conſequent of the foreſaid Crime and Indictment given 

thereupon ; The Lift of WitneiTes and Aſſizers remaining the ſame, as ſub- 

joyned to FO principal Indictment, Sic ſubſcribitur ALEXANDER 

FF cc: | ER 


f 


© < PDRSUERS:... Procurators in DEFENCE. 

Mr, Alexander Higgius Procurator- Sir David Cuning hame. 
fiſcal. . „„ Davie Fhew-. 

Sir James Stuart Her Majeſties Advocat. Sir Walter Pringle. 

Sir David Dalrymple, and Mr. Wiliam Mr. David 15 5 

Carmichael Her Majeſties Solicitors. Mr. George Alexander, 

Sir Patrick Home. | Mr. Johz Spotſwood. 

Sir Gilbert Eliot. Mr. John Elphinſton: 

Mr. Francis Grant. | 28 
Advocats. 1 Advocats. 


The Procurator-fiſcal declared judicially he 4 paſſed from Samuel Ur-, bad toibing 
nes Carpenters-mate of the Ship the Worceſter, Henry Barns Seaman, and againſt- 
Daniel Stringman cook of the ſaid Ship, where upon they were diſmiſſed 
irom the Barr. | 1 DES 

WY! 3 TE 8 AHlexauder Higgins. 

Her Majeſties advocat for the Purſuers craved, that the + Dyet againſt + time of Pro- 
Captain Thomas Green and others contained in that Indictment with him, /e-«tion 
might be continued. Ds FFV 

it was objected by the Pannels Procurators, that the Dyet could not be 


continued againſt them, being contrair to the Act of Parliament for preven- 


14% wrong ou Impriſonment, and cantrair to an expreſs Clauſe therein. 3 
It was replyed for the Purſuers, that the Act of Parliament is opponed, 
Which only requires the Dyet of the Tryal to be fixed within ſixty days 
ater Intimation, which was done, but then allows to the Purſuers to 
at, and to the Judge to determine by a final Sentence within fourty 


105 if before the Lords of juſticiary, and thirty days, if before any other 
udge. 


C Which 


_ - 


() 


1 tee 1 "Which Objection, with the Anſwers and Replyes made thereto being con 2 


bo berrulbd 


Þ Indited 


4 Allegation | 
further An- being conſidered by the Fudge and Aſſeſſors ;, They repelled the Alledre. 


ſwer 


3 u the Caſe and Crimes libelled. 


+ Pleas, or 
Briefs 


+ every 


tinue the Dyet, at the faid Mr. Alexander Higgins's inſtance, againſt the 


| C URI A : JU QT [| CI AR 1 A Supremæ Carie Admirals 


red by the Judge and Aſſeſſors, they F repelled the Objection, 47 
continued the Dyet againſt the (aid Captain Green and others contained 

in the Indittment againſt him, till Wedneſday next at Nine of the Clas: 

And Ordained the Pannels to be carried back to Priſon, © ES 


JAMES GRAHAM, I. P. 4 


It was alledged by the Procurators for the Pannels, that the Crime 
libelled being alledged to be committed upon the Coaſt of Malabar, and by 
Engliſh-men, they ought to be remitted to be tryed in England, and cannot 
be judged by the Judge of the High Court of Admirality and Aﬀeſſors 
who are not Judges competent. . FFV 
The Procurator-fiſcal and Purſuers Procurators anſwered, that they ob. 
poned the Act of Parliament 1681, which founds the Admirals Juriſdic- 
tion in the cafe libelled. Declaring expreſly, That the High Admiral hath 
the ſole Priviledge and Juriſdiction in all Maritime and Sea-faring Canſes, For. 
reign and Domeſtick, whether Civil or Criminal whatſoever, within this-Realm, 
and over all perſons as they are concerned in the ſame, and that he is His Maje- 
ſties Lieutenant and Juſtice-General upon the Seas, &c. 1 . 

Which I Alledgeance and Anſwer, with the other Replyes and Daplies, 


ace, in reſpect of the Anſwer, and found that the Fudge Admiral and 
Aſſeſſors are competent and proper Judges, to + copnoſce and determine 


| JAMES GRAHAM, I. P. A. 


F HE grounds of the Indictment at the Inſtance of the Procurator-fiſcal 
againſt Henry Reigle, George Haines, Samuel Wilcocks, George Glen, 
Alexander Taylor and John Bannantyze here preſent, being fully debated 
vida voce; The Judge of the High Court of Admirality and Aſſeſſors con- 


ſaid Henry Rergle and other Pannels above-named, till Tzeſday the 17 inſtant 
at nine a Clock in the Forenoon, and ordain both Parties to give in their + | 
Informations betwixt and that time, the Purſuer to give in his betwixt 
and Thurſaay next at twelve a Clock of the day, and the Pannels to give in 
theirs betwixt and Saturday next at twelve Afternoon thereafter, in order 
to be recorded in the Court-Books : And ordains the Aſſizers and Witneſ- 
ſes to attend then, and at the other Dyet upon Wedneſday next againſt Cap- 
tain Green and others, + ilk Perſon under the pain of one hundred Merks, 
and the Pannels to be carried back to the reſpective Priſons. 
| JAMES GRAHAM, I. P. A. 


tatis tenta in Pretorio, vel nova Domo Seſſionis Burgi de Edinburgh, ſeptims 
die Menſis Marti 1705. per Judicem dictæ Curiæ, & per hoaoratiſſimos vi. 
ros Foannem' Comitem de Loudoun, Joannem Dominum de Beilhaven, 
Dominos Robertum Dundas de Arneſtoun, Joannem Home de Blackad- 
der, & Joannem Cockburn 4e Ormiſtoun Aſſeſſores. 
Hſe : AER Curia Legitime Afirmata. 
Intran. — Sd 
Captain Thimas Green Commander of the Ship called the Worceſter, now 
in Bruntiſland Harbour. 
Captain John Madder Chief- mate of the ſaid Ship. 
J Reynolds Second-mate of the ſaid Ship. e 
Thomas Linſteed Aſſiſtant to the deceaſt Super- turgo of the ſaid Ship. 
Jumeꝶ Burn Boatſwain of the ſaid Ship. By "oy 
| amt 
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James Simpſon Gunner. 3 | 
*1adrew Robertſon Gunners- mate. Ss e e faiood of q 
Joln Brackly Seaman. er des WY e ee ant 1 

All of them Indicted and Accuſcd at the Inftance of Mr. Alexanttes | ' 


Higgins Advocat, Procurator-fiſcal to the High Court of Admirality, for 
the Crimes of Piracy, Robbery and Marder, in manner mentioned in the 
Indictment raiſed againſt them thereanent, before inſert in the Court hol- 
gen the fifth of March inſtant. Te" 577 


PERSUERS. Procurators in DEFENCE: 
Mr. Alexander Higgins Procurator-fiſcal. Sir David Thoir s, 
Sir James Stuart Her Majeſties Advocat. ir Walter Pringle. 
Sir David Dalrymple and Mr: Milliam Mr. David Forbes. 
Carmichacl Her Majeſties Solicitors, Mr. George Alexander. 
Sir Patrick Home. Mr. John Elphinſton. 
Sir Gillert Eliot. 7 Mr. John Spotſwood. 
Mr. Alexander Mackleod, : | 
Mr. Fraucis Grant. | | 77 Advocats. 
Advocats. | | | 


3 The grounds of the Indictment at the inſtance of the Procurator-fiſcal, 
1 — againſt Captain Green and other Pannels here preſent, and the Reaſons 
why John Reynolds one of the Pannels, who is a Witneſs cited in the + Ex- ple of Be- 


gens culpation at the inſtance of the other Pannels, ſhould be tryed firſt upon ſence 
cal the Libel, to the effect, that if + aſſoilzied, he may be adduced as a Wit- abſolv/4 or 
hey nes for the {aid other Pannels in the foreſaid Exculpation, being debate aquitteds 
8 vid voce. The Judge of the High Court of Admirality and Aſſeſſors, 
ca | COnrin ue the Dyet at the ſaid Mr. Alexander Higgins Inſtance ,- againſt the 2 
Erbe the ſaids hail Pannels, till 7; ueſday the thirteenth inſtant at nine a Clock 
Gare in the Forenoon. And Ordains both Parties to give in their Informations 
r betwixt and that time, the Purſuer to give in his betwixt and to morrow, 
In and the Pannels to give in theirs betwixt and Saturday thereafter, in order 
N n to be recorded in the Court-Books: And Ordains the Afﬀizers and Wit- 
Wer neſſes to attend with ilk Perſon under the pain of two hundred Merks, 
Ker and the Pannels to be carried back to Priſon, JA. GRAHAM, I. P. A. 
Cap 8 | = ” £ 11 
ſerks, e l - — — 
INFORMATION 
, 5 þ 1 > VT © At A 8 HY 4 + Plea 07 
iralls 1 ® | | „ 8 | — Brief. 
ptim | p 2338 1 3 55 a . Sr -5 31 
0 1 For Mr. Alexander Higgins Procurator-fiſcal of the High 
aven, Court of Admirality. Asgainſt, 106 
Captain Thomas Green Commander of the Worceſter, and his Crew and 
10. Complices. ee e 
now Here being two + Libels raiſed before the High Court of Admira- I mditemens 


1 lity, and the Lords Aſſeſſors appointed by the Lords of Privy Coun- 
cih, both at the inſtance of the ſaid Mr. Alexander Higgins; But the firſt 
againſt Heury Keigle Carpenter in the Ship called the Worcefter, how in 
bruntifland Harbour, Samuel Urlane his Mate, George Haines Stewart of 
the ſaid Ship, Daniel Stringman Cook in the faid Ship, Samuel Wilocks 
Chyrurgeons-Mate, George Glen Seaman there, Henry Barns Seaman there, 

| Alexander 
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Alexander Taylor Seaman there, and John Ballantyns Seaman there. Ani 


the ſecond againſt the ſaid Captain Thomas Green Commander: of the- aid 


Ship the Worceſter, Captain John Madder chief Mate of the ſaid, Ship 5 
1 5 . 7 4 8 ip John 
Reynolds ſecond Mate of the ſaid Ship, Thomas Linſtred Aſſiſtant to fh. 
deceaſt Supercargo of the ſaid Ship, James Burn Boatſwain of the ſaid S 
James Simpſon Gunner of the ſaid, Ship, Audrem Robertſon Gunners- malt 
John Bracklie Sea men there, and George Mitchen Seaman there, all Priſonerz 
Both the Libels being the ſame, the Tenor thereof prefixt to the Info. 
mation is verbatim conform to the Indictments on the preceeding Pages in 

the Court holden the 5th of March 1705, and where to this referrs. 
When the + haill foreſaids Pannels were brought to the Bar, and the 
ſaids Libels read againſt them, the Procurator-filcal declared, That ke in. 
ſiſted firſt upon the firſt Libel, v/z. againſt rhe faids Hepry. Keiple Car. 
penter, Samuel Urlane, George Haines, Daniel Stringman, Samuel }Vilcgc|, 
George Glen, Henry Barns, Alexander Taylor, and John Ballantyne ; And 41. 
ter ſome debate moved by the Pannels Procurators, that the Pannels lin. 
ving uſed the Method preſeribed by the Act of Parliament, to bring them. 
ſelves to a Tryal within ſixty days, they ought now all of them th be in. 
ſiſted againſt ; And it being antwered, That all, that the Act of Parliy. 
ment required was, That a day {ſhould be fixt for the 'Tryal within fixty 


4 whole, 


* 


Days after the charge given for that effect, the ſame was done, and ati 
5 the whole Pannels fo far inſiſted againit, that their Libels were read, which 
fully ſatisfies that part of the Act, and that as to further inſiſting, prole. 
cuting and concluding, the Act of Parliament allowed fourty Days tur: 
ther before the Commiſſion of Juſticiary, and thirty Days before any o. 
ther Inferior Judicature ; So that the Procurator-fiſcal might very wel 
roceed againſt theſe contained in the firit Libel chis Day, and continue 
theſe contained in the ſecond Libel till the next Court Day: The Lord 
High Admiral repelled the foreſaid Alledgeance made for all the Pannels, 
and allowed the Procurator-fiſcal to inſiſt azain(t rheſe in the firſt Libel, 
the foreſaid 5th March, and continued the Dyet againit theſe in the ſecond 
Libel till the 77% of the ſaid Month. | Ae is: 
It was then alledged for theſe in the firſt Libel, No Proceſs, in regard 
the Crimes charged were lybelled to have been done in the Eaſt Indies in 
Malabar, far without the Scottzſh-Seas, nor was there any Accuſer either of 
of the Owners of the Ship and Goods, or of the neareſt of Kin of rhe Perſons 
alledged, Murdered ; So that the Admiral was Incompetent to this Tryal; 
+ Crimina! For the competentia fori (Competency of the Court) + in Criminals, being fo- 
Caſes. . 3 , = 5 
unded either in the Jocus delicti, (the place where the Crime mas commited) 
or in the locus domicilii (the place of habitation of the Pannels, or in the loca 
originii (place of birth neither of theſe could be ſubſumed upon in this calc; 
Ihe Pannels Eugliſbmen and Strangers, and the Crimes lybelled to have 
+ «lowing been committed in the Eaſf. Indies as ſaid is, And + efo, that the Crime of 
Piracy may be tryed any where, where the Pirats are found yet that is 
only. where the accuſed are notorioully ſuch. And tarder, tho' tlie Pan- 
nels could be accuſed. here in Scotland, yct they could be only accuſed be- 
— CrEfoue the + Commiſſion of Juſticiary, and not before the High Admiral, 
' whoſe Juriſdiction extends no further than the Seas within the Compals, 0k 
Her" Maielties SOVEramanty. 8 „ 
Io all which it is Anſwered by the Purſuer. 1. That tho? the com- 


in locg giglicti, (the place where Crime was commited) or / loco . domicili; 


(place of habtation) of the delinquents, or 1 loco orig inis (the place of their. 
birth) yet there is a ſuperior contideration ; and that is the /ocrs del, 
ſionis, (place where they were taken, Where the Criminal is found and depretien- 


ded,. which doth ſo overrule in this matter that neither the /oces domict!!! 


-" COM- 


+ Fulliſy or (placeof habitation nor the locus 0r1g1945 place of birth doth + found the Judges 


petency of the Judge in Criminals be. ordinarly, {aid to be founded either 
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happening in the: cauſe of Piracy 4 Crime againſt the Law of Nations; and 
whichall Mankind have an intereſt to'/Purluey wherever the Pirats can he 
bund, the Procurator- Fiſcals intereſt 1d Purſue is thereby mani feſt; at a 
the Pannels being here deprehended cannot decline the Admirals Juriſdiction 


roduce a Commiſſion, which trees them of that ſuſpicion. 
It's anſwered, That Piracy being 4 lybelled; as to the Particular Ae 
charged, even habitual Piracy is thence preſumed, but an ſingle Act of Pi- the Indie eit 
racy ly belled doth both give the Purſuer a ſufficient Title and Intereſt, 
and hkeways founds the Admirals Juriſdiction, in reſpect the Pannels 
charged for Piracy, are here found. And 3. The Lord high Admiral is 
moſt proper for this Cognition and Trial becauſe by the Act of Parlia- 
ment 1681 he is declared to be + Juſtice- General upon the Seas, which , 25 ch 
albeit it be limited inwardly towards the Land; yet outwardly is not Fuftice 
limited ; So that the Lord high Admirals is there declared to have the ſole 
Juriſdiction in all maritim and Sea-faring Cauſes Forraign and Domeſtick, 
whether Civil or Criminal within this Realm, and over all Perſons as they 
are concerned in the ſame, which as to the Seas and all Maritim Crimes 
whatſoever, makes the High Admiral Juſtice-General as faid is without 
limitation; And therefore it is in vain for the Pannels to pretend, that if 
their Caule be cognoſcible here, it mult at leaſt be tryed: before the Com- 
miſſion of Julticiary, ſince the Lord High Admiral is in this caſe fully veſted 
with the Juſtice-Generals power, and as for what may be the cuſtom of 
England, it doth not concern, nor can be any Rule for us. 
And the Lord High Admiral and Aſſeſſors having + adviſed the de- tered 
bates, they Repelled the Declinator 4 and found the Court competent. 4 the 
Thereatter it was alledged tor theſe in the firſt Lybel, That they were F«ri/dittion of 
conveened + as having been of Captain Greens Crew, and his Complices 5 
in the Crimes Lybelled, ſo that he being their Commander and Captain, or brought to 
they could not be put to Anſwer, unleſs the Captain himſelf were firſt le bar 
inſiſted againſt, Seing firſt, it Was obvious, that he being their Com- 
mander and Captain, ought firſt to be anſwerable. And 2. That they 
being under his command, could not be charged for any thing alledged 
done by them as his Crew, unleſs he were firſt tryed, ſeing that he might 
have defences both for himſelf and them, which probably they could not 
make for themſelves. 8 | . C 
To which it was anſwered by the Purſuer, That the Captain and his 
Crew were not + conveened for any thing alledged acted by him as their 4 ought he- 


Captain, and by them as his Crew, but were all conveened as complies fore the Court | 


and /0cz2, (i. e. fellow Crimnals) and partakers of the foreſaid wicked Crimes 
of Piracy, Robbery and Murder, which Crimes as they could be warran- 
ted by no Commuſſion or Character, the Captain did or could pretend? fo 
could they be as little warranted by their condition of being fubje& to him 
as his Crew; For here the ſaying holds, That they were all hic ſocti & 
facinas quos inquinat equat. i. e. they were fellows in this C aſe and being 
aefiled with the ſame crime, were in that reſpect equal) As alſo the other Maxim, 
That + Wrong has no warrant; and therefore, ſeing that neither the Cap- miuſtice 
fins Character, nor their condition as his Crew, could be pretended as a 
acience either to him or them, and that the Lybel of the foreſaid Crimes 
did charge them all, as being Socii and together involved therein; And that 
without queſtion in the caſe of ſuch an accuſation for ſuch horrid Crimes, 
cvery one muſt anſwer for himſelf, the alledgance-could not be + reſpected, rat 
belides that it was evident, that it Captain Greez and theſe in the 24 Lybel, 8 
were all confeſſing and pardoned, yet the firſt Lybel againſt theſe of his 
Crew therein contained, would {til} lawfully proceed, and Caprain Green 
_ N him 
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q „ reſpect . foxeſhid Dilatory defence This being the Dilatory de. 
+ poſitive objes it the firſt Lybel, and ian{wearediabove, and the 5. p- 


the more clear method the Dilatory Defence proponed alſo 
tained in the ſecond Lybel, with the Anſwess'cthereto are hereunto ſu. 
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9 71 1 080 13 0 1 5 5 WM 
Ihe Pilatory then propoſed for Captain Greer and 
1 Lybel) Was, the foreſaid John Reynolds was conveened and ꝶ impannelleg 


4 Form 0 AI pad Saks r "JOS | | . | 
ES Tr. and therein had cited Renolds for a Witneſs, ſo that according to the Me. 


cating ary per thod practiſed in Criminals, Captain Green and the other Pannels had 
1 n to demand, that Reynolds might be firſt tryed, and ſo 
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(felaw Criminals) in the Lybel, prejudge the Defenders of all their eri. 


To which it was anſwered for the Purſuer, that he acknowledged, that 
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Lybel, with a deſign to make the Witneſſes, which the Actors were to uſe 
: ſocii Criminis, (fellow Criminals) and ſo to deprive the Actors of their De. 
= fence, and the Probation thereof, theſe Actors might and were allowed to 
| + condeſcend upon thoſe whom they intended to uſe as Witneſſes, and at 
the ſame time to Propoſe a ground of Exculpation for them, an! fo crave 
that they might befirit tryed upon the foreſaid ground, to the effect that if 
[ ' thereupon acquit they might be in caſe to be Witneſſes ; But this could never 
f be pretended to by any ot the Pannels, for an antecedent Tryal of ſuch of 
* their Socii as they alledged were innocent, and to be their Witneſſes, unlels 
at the ſame time the Pannels did condeſcend upon the ground of their In- 
nocence, or upon the ground of their Exculpation, whereupon they deſired 
them to be firit Tryed, for otherways there could be nothing more ground- 
leſs, and in effect, manifeſtly tending to elude all Criminal proceeding 
againſt Complices of the ſame Crime, than to allow any of them at Ran. 
dom to crave others to be firſt Tryed; And. fo the Tryal to proceed ol 
one ſingle Perſon after another, until all {hould be aſſoilzied; Where 
as the true and plain Method was, and is, That the Purſuer 1ofiis 
againſt ſuch as he pleaſes, either ſingly or joyntly, and, unleſs fome 1 


— Weit, be alledged, why the Tryal of one {hould proceed before the 


+ name 


.+ acquitted 


Tryal of another, it never was nor ebuld be left to the Arbitriment 
of the Pannels, and thus it was practiſed in all the Inſtances alledged 
| by the Pannels of trying ſuch as were impannelled for ſocti crimm! 
i» (fellow Criminals) to be firſt purged in order to be Witneſſes, vis 
That the ſame was never allowed, unleſs ſome ground of Exculpation was 
poſitively alledged for clearing of their Innocence : And theretore unless 
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Captain Green and the other Pannels will poſitively offer 


| 2 2.3 GD WW... 16 218. GCiwll Aera HF 1 
firſt place, withour any Reaſon afhgned, cannot be regarded: Which 
bers being heard, the Lord High Admiral and Aﬀeſſots F füperte ed fo 


And as to the firſt of theſe Detences, It was alledged, That the Lybel 
was informal and inſufficient, as being too general and indefinit, not con- 


deſcending upon the Name and Delignation of the Ship + Wrongouſty + Han 


attacked, nor upon the Perſons and Deſignations ot theſe alledged to be 
Murdered, nor upon the Quantity and Quauty of the Goods alledged to 


be Robbed and Spoiled ; All which ought to be done, ſeing that Criminal 


Lybells oughr to be certain, and not general and indefinit, whereby alſo 
the Defenders might be prejudged of Defences that might ariſe to them 
upon a particular Condeicendance ; As for example, if the Name and De- 
ſignation of the Ship were condeſcended on, they might prove the ſame 
Ship to be yet exiſting, and ſo of the perſons alledged Murdered, they might 
prove them to be yet alive. As alto, that the Goods alledged Rob 5d, 
were yet extant and law fully diſpoſed on by their OW ners 
To which it was anſwered by the Purſuer, that he opponed his Lybel, 


which was 1ybelled as Definitly as the thing would allow, for it being ly- 


belled that the Pannels did without any lawful Cauſe or Warrand attacque 
a Ship failed by her own Crew, and having her own Cargo Aboard, and 
that they over-maſtered the ſaid Ship in hoſtile manner, and Murdered the 
Men, and Robb'd their Goods ; Theſe were certainly Crimes maniteſt in 
themſelves, and if the Pannels had acted them in ſuch manner as to deſtroy 


the Ship and the Men, and embazled the Cargo, fo as nofarder Knowledge 


could be had thereof, it was only an Aggravation of their Villany and 
Wickedaeſs, but could never hinder the Accuſation to proceed, ſeing that 
whatever the Ship or Men or Goods were, it was certainly Piracy, Rob- 
bery and Murder, to attacque a Ship Hoſtilely, and to deſtroy the Men, and 
Rob the Goods: And further a Condeſcendance was not at all in this Caſe 
neceſſary ſeing that any ſuch Condeſcendance could be no ground of Ex- 
culpation, for Whether the Ship was of ſuch a Name and Deſignation or 


ot another, or whatever the Men and the Goods were, yet the Crime was 
{till the ſame, viz. To attack and invade a free Ship without any cauſe or 


warrant, ad to kill her Men and rob her Goods; And furder, its very 


well known in ovr Criminal practice, that Robberies and Depredations 
are ſuſtained, albeir neither the quality of the Goods nor their owners be 


conde{cended on; And in effect, the Pannels their Defence of indefinitneſs 
upon the ground foreſt id is ſuch, that if even in the Road of Leith before 
hundreds of Spectators from both Coaſts, one Ship, 1hould attack another 
and hoſtilely invading her, ſhould deſtroy her Men, Seaſe her Goods, and 
link the Veſſel, without ſuffering either Veſſel, Men or Goodsto be known, 
there could be no Criminal Lybel upon it, becauſe forſooth, tho Hundreds 
ice the whole Action, yet it could not be more definitly Lybelled, fave that 
the Commander and Crew of the one Ship attack't the other hoſtilely; and 
leſtroyed her Men and ſeized her Goods, and funk her without furthet 
condelcendance, which were moſt abſurd ; And therefore, the Lybel as it's 
| 0 mo Re NOW 


of having him tryed'in the. 
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manner. 
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uad whereas the Defenders alledged, this indefinit Lybelled ſhoulq the 


1 — 
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flsather be rejected, becauſe that the Pannels were cloathed with Commiſſion 
„ hich tho they did not plead to exculpat the particular charge brought again 
them, yet was always 4 ground of preſumption that they acted lawtully 
unleſs the contrair were made appear by a particular Condeſcendance. 
It was Anſwered, That nothing did charge the Pannels more home than 

the pleading of this Commiſſion, In fo far as Firit, They neither could 
nor durſt Plead it to exculpat the Piracy, Murder and Robbery charged. 

2. It did not ſo much as make any Preſumption for the Pannels, becauſe 

- they ery t enor of the Commiſſion oblidged them to keep a particular jour. 
nal of whatſoever Veſſel they ſhould attack hoſtilly, and their journal 
kane] were produced by themſelves, and no ſuch thing appeared in their journals. 
And therefor it Was maniſeſt, that their pretence of a Commiſſion, is only 


the more wickedly to cover their Villany, ſince they can alledge nothing 
+ refute. 158 ſuitably to their Commiſſion, but that their own journals + redargye; 


"Im ſecond Defence alledged by the Pannels in both Lybells was, that 
the Lybel was ſtill defective and imperfect, wanting day and place, 
in ſo far as the place was generally deſigned the Coaſt of Malabar, which is 

of a Jong and vaſt tract, and the day was one or other of the days of Febru- 


"PET ' 
112110 


4% March, April, May, which is indefinit, and as good as no day, and day 

-ard place were not only required to be condeſcended on, by our old Law 

1 Book ſu Quor. attach; +. But the Condeſcendance is allo neceſſary for the Defen- 

called ders exculpation, ſeing that if day and place were condeſcended on, he 

might then prove. himſelf alibi, (elſewere) and ſo elude the Ly bel, which 
now he cannot do. %%% 45 PHIL EET. 

Towhich it was anſwered, that the Condeſcendance in the Lybel as to 

day and place is ſufficient, becauſe the Facts objected are thereby declared. 

2. Day and Place are never eſſential to a Lybel, except where either the 

nature of the Crime, or its particular ſpecification requires it, for then in. 

deed it muſt be diſtinctly and poſitively Ly belled, as if a Man either charge 

another, or agravat his Crime, by its being a breach of the LORDS Day, 

then the LORDS Day mult be condeſcended on, or if a Man Lybel another 

for heating or drawing his Sword within the Kings Palace, where the place 

is alſo eſſential, but as to other Crimes, which of their own nature are 

Crimes at all times, for what can the mention of day or place fignifie in 

ſuch Crimes, as at all times and in every place, are Crimes without excep- 

tion, and ſuch are the Crimes Lybelled But 3. If it be ſaid that the condef 

cending on day and place is neceſſary to afford the Defender his juſt Excul- 

Rue of alibi, (being elſewhere) Its Anſwered, That in that cafe, the De- 

fender may put the Purſuer to condeſcend on day and place for proving his 

exception of alibi (being elſewhere) as ſaid is; But then in common ſenſe and 

Law, it muſt be upon this condition, that the Defender acknowledge the 

Crime charged to have been committed, and only endeavours to Exculpat 

himſelf by offering to prove, alibi (being elſewhere) and that more pregnantly, 

than the Purſuer offers to prove his Inditement, for what ſenſe or reaſon's 

there, that the Purſuer ſhould be put to condeſcend poſitively on day 

and place in Crimes, that are Crimes at all times and every where, unles 

it be for this very Reaſon that the Defender acknowledging the Crime, o, 

fers to purge himſelf by the exception of alibi; (being elſewhere, And there: 

fore ſince day and place are Lybelled in ſuch a juſt latitude, as may declats 

the Facts and Crimes charged, and that the Defender on the other hand | 

doth not acknowledge the Facts and Crimes themſelves, and offer to cleat 

_ themſelves by the exception of alibi, (being elſemhere there needs no further WM | 

Condeſcendance and this is the conſtant opinion of Lawyers, and the peſ- 

petual cuſtom of our practique. bs | 
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I ie Third Defence ptoponed for the Pannels, was as to the Qualificatis = 
ons of the Libel, Thar'they were nb ways relevant, nor could be regarded 
to infer the Concluſion” of the Libel, in as much às, r. There was here 
v corpus d#lieti , vilible Effect or Sablert of the Crinie, offered to be pro. 
ven, which is always neceſfary, and principally where the crime is offered 
to be proven per preſumpriones & indicia, by Preſumptions and Tokens: 
For there eum conſtat de corpore delicti, when the Subject of the Crime is _ 
viſible, this ſuſtains the Preſumptions, and gives the indicia Tokens or | bt 
Oo,» e eee ig 
Io which it was anſwered, That the Pannels Procurators appear to be in 
a Miſtake, either as to What is the corpus delicki, the ſubject of the Crime, or 
as to what is meaned by it: And for clearing of this Point, it is to be cone 
ſilered, that Crimes are of two Natures, {ome cam effecta permanente, with 
permanent Effects, as the killing of a Man, or the burning of a Houſe ; in 
which Caſes, the dead Body, and the Rubbiſh, are permanent Effects: But 


| other Crimes have no ſuch permanent Effects, as Treaſonable Plottings; 
Falſehoods, Blaſphemies, and the like, where indeed there is no ſuch tor- 
t pus dblicti, Subject of the Crime, as in the former Crimes, but here all the 


crime conſiſts in facto & animo, in the Fact and Way of doing it; and the 
Fact, tho tranſient, yet if do/oſe, unjuſtly done, makes the crime. And 
therefore, according to this Diſtinction, the corpas delicti, Subject of the 
Crime, is never requiſite to be proven, but in the foreſaid Crimes that leave 
permanent Effects, and neither then alſo, unleſs the Crimes be Libelled 
with theſe Effects: For if it ſhould be Libelled, for Example, that a Mur- 
derer not only killed, but burned the Body to Aſhes, or drowned it in 
the Sea, there would be no farder need to prove this corpus delicki, Subject of the 
Crime, but only to prove the Fact of Killing, and killing dolgſe, unjuſtly, in 
which indeed the Eſſence of the Crime conlifts. And thus in Confeſſions; 
as well as in Libels, if a Man confeſs a Murder, and yet che Body murdered 
no where appears, then the Confeſſion is not raſhly to be laid hold upon; 
becauſe it may proceed from Deſign, or Melancholy: But yet even in this 
Caſe, that the Confeſſion ſhould bear not only the Murder, but the deſtroy- 
ing of the Body murdered, by Fire or Water, as faid is, then all the in- 
quiry would be, whether the Fact of Murder be proven or not? Which 
things, if applied to our preſent Caſe, where it is expreſly Libelled, not 
only that the Pannels invaded the Ship by Piracy, but that they threw the 
Men mureered over-board into the Sea, and alſo ſold the Ship, all the en- 
quiry that remains is, whether this Fact was ſo done or not? And the Libel 
is moſt relevant, tho? neither Ship nor Men appear. And yet farder, if the + Dell @ a 
Pannels Procurators will ſtill be ſo F groſſier as to require a corpus delicti, reaſmable; © 
Subject of the Crime, when it's expreſly Libelled, that the Effect of the 
Delict was deftroyed and put out of the way, they may ſatisfie themſelves, 
that the Goods robbed are ſtill extant, and were found on Board of Cap- 
tain Green's Ship: And therefore it's plain, that in this Caſe, and to ſuſtain 
the Indicia Tokens and Qualifications libelled on, there necds no farder ei- 
ther condeſcendance or proof of the corpus delicti, Subject of the Crime, 
which was induſtrioufly deſtroyed. ms es 2 
But, Secondly, It was objected; That all the Qualifications are Inſuf- 
ficient and Remote, and at beſt but probable ; whereas the known Rule is; 
that Crimes muſt be proven either per Teſtes, by Witneſſes above excep- 
tion, or per documenta clariſſima, very clear Proofs; or per indicià indubitata, 
undoubted Tokens: None of which hold in this Caſe; for as for the I- 
aicia Tokens there is not one of them, but take the ſame ſingly, as the 
hearing of Shooting on the Shoar, the ſeeing the Ship Worceſter, having 
another lying at her Stern; the Boats coming aſhoar for Water, and the 
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Crew ſaying, they had been a Busking, & ſic de teteris, and fo of the feſt; 4 
but take them ſingly, and they may all have a good and innocent Con- 
ſtruction? 


= R_ = 

aid, chat jointly. they hecome ſtronger and for 
proken When apart, yet e anng hd 
ecaule that all the Qu aliRcations and I-drel 1 5 
foreſaid Conſtructions, may be put upon them, the 
che. ace; beſides. that, it's well known 
dne reren only probable, an 


* 
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l Prackice. But Secondly, It's moſt certain, both. in Law and + Praticque, that many 


Probationib. cap. 6. per totum, and Gail. lib. 2. Obſ. 149. Numb. 9. wor 


? 


Fs 
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he reaſons moſt juſtly upon Probation by prelumpti ons; Where there 18 4 
difficulty by reaſon of the want of Wirgeſſes ; and till brings the matter 
ro rhis true Period, That whatever way Faith be fuly made to the Judge; 
either per Teſter, or per Indieia, or per-Preſumpriones, either by Witneſſes, 
Tokens, or Preſumptions, the End of Probation is attained; and ſo the E- 
vidence ſufficient. ST 110) f n 41751 0, 23 ne 


The Procurators for the Pannels alledged, That this were to make J udges 
too Arbitrary 3 but tho” it hath indeed been the Care of all Lawyers, to 
prevent Arbitrarinels, yet it's moſt certain, that where Evidence doth on- 
ly riſe as Providence offers, and Circumſtances concur, the Arbitriment of 
the Judge muit take place, and the ſafety of Mankind doth preciſely lie 
here in the Integrity and Diſcretion of the Judge, helped indeed by ſome 
Rules of Law, but no ways bounded or fixt to preciſe Rules, which the 
Matter will not bear. And therefore we ſee, that even in the moſt certain 


manner of Probation, viz. by Witneſſes, and the higheſt Law of it, that 


in the mouth of two ar three Witneſſes ſhall every thing be Eſtabliſhed, 
there is ſtill an Arbitriment inſinuate, as to the Diſcretion of the Judge, 
or otherways the Law would not have ſaid, two or three, but would have 
fixed the number preciſely; whence it is moſt certain, that in all Proba- 


tion there is an Arbitriment of Diſcretion, and that tho' this Arbitrimem 


may be bounded by ſome Rules, yet the ultimate and true Standard of all 
Probation, is the ſatisfy ing Conviction of the Judge, according to his beſt 
diſcerning. N ID Se N 

Theſe things then premiſed. vis. That a Proof may be ſufficient, per 
Indicia & Preſumptiones, by Tokens and Preſumptions, the application to 
the preſent Caſe is plain; for where the Procurators for the Pannels would 
take off the Qualifications. as ſeperatly inconcludent, and at beſt probable, 
it is clearly captious; it being certain, that many iadicia Tokens, conjoined 
and connected as in this Caſe, may make a ſufficient Evidence; and that 


here que nom proſunt fingula multa juvant, i. e.“ Thoſe things which taken 
« {ingly, are of no Effect, yet many of em together are. And thus if firſt 


the Probation that ſhall be offered, of the Hoſtile invading the other Ship, 


by the Pannels be laid down and thereto added, the Surgeons Declaration 


of other Circumſtances, with all the other Qualifications in the Libel, they 
will certainly force a Faith and full Perfwaſion upon all rational! Men; 
tho' ſeparately they cannot have that weight, one Witheſs proves not, yet 
two prove, and in ſome Caſes two are ſcarce ſufficient, but three are be- 


| yond Exception. If then even in Witneſſes there be a mutual and fortify- 


ing Concurrence, the ſame mult alſo be admitted in Preſumptions & In- 
aicia, So that upon the whole, the Purſuer craves no more, than that eve- 
ry Man that hears thts Libel; and ſhall hear its proof, lay himſelf fairly 
open without any prejudice to the Light, ariſing naturally from the matter 


it ſelf, and its Circumſtances, and the Proofs and Confirmations thereof, 


35 they are ſet down in the Libel, and if he do not wilfully reſiſt, he will 
certainly be ſatisfied to a full Conviction. There are indeed hidden Crimes, 


and ſuch as are ſaid to be of + difficil Probation, and the moſt atrocious, as t Piffcult 


Treaſon, Aſſaſſinations, Piracy, Forgery, are ordinarily moſt hid; and 
Doctors ſay with reaſon, that their Preſumptions ought to be examined, 
«errima indagine, with the ſtricteſt Scrutiny ; but all this ſhould be far 
trom impreſſing any with the prejudice, as if a ſatisfy ing Evidence may 


not be found in theſs Caſes. And therefore ſince all pleaded by the Pur- 


ſuer, is, that firſt his complex Probation per Teſtes & Indicia, by Witneſſes 
aud Tokens, may be fairly received. 2. That concurring and coming to- 
gether, they may be allowed their juſt Weight. And 3a, That if that juſt 
Weight, and the Evidence that attends it, be ſatisfying, it may be held as 


concludent. It's clear as the Sun- light, that no ſtretch' is intended, but 


juſtice fairly proſecuted; and tho' in this caſe of ſuch an 3 
Crimez- 
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Crime, and where ſo much Evidence appears, the Purſ der might even, 


according to the Claim of Right, preſs the Supplement of Torture; yet he 


contents himſelf to inſinuate, that tho? this may be both juſt and necellary, 


the force of his Evidence may otherways prevail. 


wy 


yer, he is hopeful 


5 - 


The Fourth Particular, is the additional Concluſion; but as to that Con. 


cluſion, it is {o natural in it ſelf, and ſo well fortified by. the: Authority of 
Doctors, and ſo certain, not only in the caſe of Counterband, but even of 
other forbidden Goods, that nothing needs be added; ſor ſince every Pirat 
is preſumed to have the Ship and all in it at his Command, as his own; 
and ſince the Ship is certainly the Inſtrument, as well as the Goods are Dre. 
ſumed to be the effect of his Piracy, it follows naturally, that the Conk(. 
cation of both Ship and Goods ſhould be a part of the pains concluded. 

a; bet In reſpect whereof, &c, 


Here follow the Laws, and ſome other Quotations uſed in the De- 
buate, where they are alſo Engliſh'd in their proper Places. 


L. 2. $2. Ejuſdem quoq; Principis extat reſcriptum ad Valerium verum 
de excutienda fide teſtium, in hæc verba : Quæ argamenta ad quem modum 
probande cuique rei ſufficiant, nullo certo modo ſatis definiri poteſt, ſicut non 
' ſemper, ita ſæpe ſine publicis monumentis cujuſque rei veritas deprehenditur, alias 
numerus teſtium alias dignitas & auttoritas, alias velati conſentiens fama con- 
firmat rei de qua 8 fidem, hoc ergo ſolum tibi reſcribere poſſum ſummi. 
tim, non utique ad unam probationis ſpeciem cognitionem ſtatim alligari debert, 
ſed ex ſententia animi tui, te æſtimare oportere, quid aut credas aut parum pro- 
batam tibi opinaris.: The true Reſcript of that Prince to Valerius, about 
© enquiring into the Credibility of Witneſſes, is alſo extant as follows. What 
Arguments are ſufficient to prove any thing, cannot certainly be deter- 
©min'd ; ſor tho not always, yet it many times happens, that the Truth of 
© a matter is found out without publick Monuments: Sometimes the Number, 
* ſometimes the Digaity and Authority of the Witneſſes, and at other times 
common Fame confirms the Truth of the thing in queſtion. I can only 
© therefore enjoin you, in ſhort, that in your Enquiry or Examination into 
*a Matter, you are not to be tied to any one fort of Proof, but you mult 
Judge according to your own Conſcience, what you think to be prov'd 
or not prov'd to you. | HS: 
L. 224. C. ad Legem Corneliam de falſis, ubi falſi examen inciderit, tunc 
accerrima fiat indago argumentis, teſtibus, ſcripturarum collatione, aliilq; 
veſtigiis veritatis: Nec accuſatori tantum quæſtio incumbat, nec probati- 
onis ei tota neceſſitas indicatur : Sed inter utramq; perſonam fir Judex me- 
dius: Nec ulla interlocutione divulget quæ ſentiat: Sed tanquam ad imi- 
tatione relationis, quæ ſolum audiendi mandat officium, piæbeat notionem : 
Poſtrema ſententia, quid ſibi liqueat, proditurus. — When you are to en. 
quire into the Falſhood of Evidence, you muſt make the ſtricteſt Inquiſition that' 
poſſible, by Arguments, Witneſſes, comparing of Hands, and other fins of Truth: 
Neither muſt the Accuſer only be queſtioned, or the whole Charge of the Prof 
be laid upon him: But the Judge muſt act an indiffereat Part betwixt the Platt: 
tiff and Defendant, and by no means divulge his Opinion, but give both Pat- 
ties the hearing, and at laſt pronounce according to his own Judgment. 
Miathæus de Criminibus 4b. 48. dig. tit. 15. de Probationibus pag. 675 
Itaque fi cum uno illo teſte nulla concurrant argumenta, nequaquam aud 
endus erit, ſed cum Paulo dicendum in lege duo 33 d. de teſtam. tut. nos 
jus deficit ſed probatio. At {i argumenta alia concurrant, audiendus : 00! 
enim neceſſe eſt unum crimen , uno & co probationis genere oftend!, 


veluti teſtibus tantum vel tabulis, vel argumentis : poſſunt & diverſa gener 
ita 


4: $$ ws ns Ia i Boat Wn HS ; 
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ita conjungi, ut que". ſinguls"non nocorbnt, ed umverſa tanquam grando 


| reum opprimant, L. 3. Sect, 3. ejuſdem d. de teſtib. hoe eſt quod allis ver- a 


bs dicicur plures probationes imperfeAtas poſſe conjungi. ——— Therefore 


at all to be regarded, but we muſt ſay with Panlss, In Lege duo 30 d. de 


Teſtami tut. Ihe Bam ig not. defectiveñ bat the Proof. ' But if other Argu. 


ments concur; he ig to bega; for it is not neceſſary that one Crime be 
made evident by one manner of Proof only, as by Witneſſes, by Writihs; or by 


Arguments only. for ſeveral ſorts of. Proof may be ſo conjoin'd, that thoſe 
which talen alone, would not affect the Criminal, yet being put altogether, come 
pon him, and overwhelm him like a ſtorm of Hail. L. 3. Sect. 3. of the ſam? 
4. concerning Witneſſes ; that is, as it is expreſſed in other words, Several 


Gail. Obſ..66. Num. 12. pag. 416. & regulariter Teſtes ſingulares plett | 


idem faciunt, quando aliquid in genere probandum eſt, puta Iitium eſſe 
infamem aut furioſum quo licet ſingulares ſint reſpectu actuum, ramen. fi 
ratione finis conveniant integre probant.— And regularly ſingle Witneſſes 


mile full Proof, when any thing is to be proven in general; for inſtance, that 


Titius & an infamous Perſon, or a Madman : For tho the Witneſſes be ſingle, in 
reſpe# of the Acts, yet if they agree in the End, the proof is ful. 


It may be eaſily granted, that regalariter Indicia debent eſſt indubitata ad 


condemnanaum reum. | hat Regularly Preſumprions ought to be uncontro- 
<yertible, when a Criminal is to be condemn'd upon them. But at that ſame 
time it muſt always be owned, that there are Crimes excepted from the 


| Rule, by the general Opinion of the Doctors, ſuch as crimes læſæ majeſta- 


tis & crimen aſſaſſinii, Treaſon and Aſſaſſination; of which laſt ſort the 


crime of Piracy is the moſt Atrocious: And cherefore Giurba in Conſil. 22. 


Num. 5. laith, ſed Aſſaſſinii qualitas homicidio adjecta novam conſtituit delicti 
{peciem, —— The quality of Aſſaſſination added to Murder, forms a new 
fort of Crime. Num. 17. In aſſaſſinto. omnia procedant que in criminibus 
exceptis — In Aſſaſſination all things are to proceed as in excepted Crimes. 


| And Nam. 18. Aſſaſſini crimen ob illius atrocitatem æquiparatur crimini læſæ 
| Majeffatis. — - The Crime of Aſſaſſination, becauſe: of its Atrociouſneſs 


and Enormity, is made equal to Treaſon. And then, Vum. 22. he con- 
cludes, That in probatione aſſaſſinit probabilia ſufficiunt argumenta. In 
the proof of Aſſaſſination, probable Arguments are ſufficient. ' And N 
card de Probationibus, concluſ. 1228. Num. 77. In crimine aſſaſſinii probabili- 
bus argument is probari pote#, Aſſaſſination may be prov'd by probable Argu- 
ments. And Num. 78, 79, 80, and 83. he names the other atrocious 
Crimes, where the like Probation is ſufficient, and in that ſame Conclu— 
ſion, Num. 51. Qaod ex multis indicits ſimul junctis reſultat plena probatio 
tiam ad quem criminaliter condemnandum. —— — Many Preſumptioms join- 
ed together, make full Proof to condemn any Man in a Criminal Caſe. 


| And Queſt. 8. Num. 8. Probatio per evidentiam omnibus eft potentior, &. 


inter omnes ejus generis major eſt illa, que fit per teſtes de viſu, —— Proof 
by Evidence is the ſtrongeſt of all proof, and eſpecially by Eye witneſſes. 
And Concluſ. 83 1. Num. 4. Probatio per conjeturas & indicia in his que 
difficilis ſunt probatu, & clandeſtine committuntur, habentur pro evidenti, & 
clara probatioge. ---= Probation by Conjectures and Preſumptions, in things 
hard to be proven, and clandeſtinly Committed, are held ro be good and 
evident Proof. | | 8 5 
Carpzovius Quæſt. 223. Num. 57. Secus tamen res ſe habet {i plara indi- 
cia concurrant & con j unitim reum aggravent, quorum unumquodꝗ; per teſtem 
ſingularem probetur, nam una pre ſumpt io aliam juvat, plurimaq, indicia conj uncta 
fidem faciunt. ---- But the matter is other wiſe, if many Preſumptions concur 


and load the Defendant; of which any one may be prov'd by a ſingle Ft 
| nels 
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And in the Tryal o e Swintown, for murdering of his Wife, there 
was no direct Proof by Witneſſes, but the Libel being qualified, the Proof 
was by a young Girl of 14 or 15 years, hd) left Fob Swintous and his 
Wife alone in the Houſe, and went to the Smith's. Shop, to enquire for 
Letters, but returning found the ſhut, and therefore went away ſor 
a little ſpace, and then coming back and knocking, her Maſter opened 5 
and ſhe perceived ſome red like Blood upon his Shoes; and when ſhe came 
in, ſhe found her Miſtreſs dead in the "Pace z\ Which was all ſhe could 
ſay : and then another Man declared, that he ſaw John Swintoun go from 
his Houſe to a f Stank, and there waſh his Shoes: Which adicia Preſump. 
tions being joined with the Proofs of * ill Agreement, and frequent 
Quarrellings before, did determine the“ Aſſize. And tho! it was ſtridti 
objected, that in the mouth of two or three Witneſſcs every thing ſhould 
be Eſtabliſned; and that in the aforeſaid Caſe there was no direct Wit. 
neſs at all, far leſs two or three; and that even the aforeſaid Circumſtan. 
ces were only proven by ſingle Witneſſes; yet the Aſſize found that Evi. 
dence in the Preſumptions and Indicia laid together, that they brought 
in their Verdict proven, and Swintoun thereafter confeſſed, and was Exe. 
cuted. _ | 1 1 t 5s of Okt, ö 
And in effect, unleſs that Indicia and Preſumptions be ſuſtained, and 
even ſingle Witneſſes for proving theſe ſeveral Preſumptions and Indicis, 
which is called a cumulative Probation, when all the Witneſſes and Teſti. 
monies concur, in idem crimen & ad eundem finem, In the ſame Crime, 


A « ** # s 
* ' i. 
„ * 
1 
" 
# 3 
4 *%4 
C 
- 


and to the ſame End. Crimes, and theſe the moſt atrocious, would eſcape | 


unpogihedd. . N | 

And therefore upon the whole it is moſt certain, when Preſumptions, 
Qualifications, and Indicia concur, and make a full perſwaſive Evidence, 
the - Probation ſhould. be held for as fully ſufficient, as the moſt dire 
Witneſſes; ſince all that the Witneſſes can. do, is only to make full Faith 
in the matter, which may be otherwiſe ſupplied, as {aid is. | 

As to the Additional Concluſion, it may be noticed, that Molloy de jare 
Maritimo, lib. 1. cap. 3. Sed. 19. pag. 60. ſaith, That when a Merchant 
procures Letters of Mark or Reprize, and then delivers the Commiſſion 
to Perſons: to endeavour a ſatisfaction, if ſuch Perſons commit Piracy, the 
Veſſel is forfeited without Controverſie. | 
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| 5 Madder, h chief | Mate. an | others, agaimſt Mr. 
Alexander Higgins, Adupcate, Procurator-Fiſcal, 


PHE bid Captain Thomas Greey, Captain Jobs Madder, and others 
belonging to the Ship called the Worceſter, being purſucd at 


„ r * een | : ttc 1 qu We aſt T2006 5% 44 1089 
Green, | Commander of the Worceſter, Captain John 


te inſtance of the ſaid Mr, "Higgins, Procurator-Fiſcal, before the 
fligh- Court of Admiralry, and the Lords Aſſeſſors, appointed by the 
Privy-Council, for the Crimes of Piracy, Robbery and Murder, conform 

to two criminal Indict ments, raiſed at the inſtance of the ſaid. Fiſcal. The 

Caſe being fully pleaded before the Honourable Judges of Admiralty 

and the Lords-Aﬀeſſors, both the Accuſer and Accuſed were ordained, 

ſeverally to inform, as uſe is in fuch Cafes, 5 

The criminal Indictments being holden as repeated, which * coincide both - Are tbe ſame. 
as to the Concluſions and media concludendi, way of concluding, and 

denied, it is needleſs to repeat ſome preliminary Defences that were 

proponed, ſeeing it ſeemed juſt to the Honourable Court to repel the 

fame, and therefore the Pannels proceed to their Defences, whereupon 

they were ordained to inform. Theſe are of two forts, firſt, + Dilator, + For purting 
„%%% ooo FF off,, or delay. 
And firſt, it was proponed for Henry Kjtzle Carpenter, and others of Poſitives 
che Pannels in the ſame Indictment with him, That they could not be 

put to anſwer, unleſs the Captain himſelf were firſt inſiſted againſt, -H 


cauſe they being his Crew, and under his Command, they could not be 
charged with any thing done by them, ' unleſs he were firſt tried. 


It was anſwered for the Perſuer, That they were not + conveencd for + cad 10 the 
any thing alledged acted by their Captain, and by them as his Crew, Bar. 
but that they were convened as Socii, fellow Criminals, and Partakers 


of the Crimes libelled, which could be warranted by no Commiſſion 


nor Character the Captain did or could pretend to, and that they were 


| all charged, as being Soczz, Fellows, and involved together in one Crime, 


and ſo every one muſt anſwer for himſelf. 
It was replied for the ſaid Henry) Kergle, and the other Pannels with 
him, that the Pannels are libelled againſt as the Crew of the Worceſter, 
under the Command of Captain Thomas Green, and that under his Com- 
mand they did attack a Ship, &c. ſo that they are here libelled only as 
Complices and Aeceſſaries to the Crime alledged, and therefore, accord- 
ing to the Principles of Law, the principal Delinquent ought to be firſt 
Tried, eſpecially where the Captain was in cuſtody, and might be brought 
to his Tryal, and that by the Commiſſion produced under the Great 
Seal of England, Supeticribed by King William, the ſaid Thomas Green 
was cloathed'wirh a Power, authorizing him to attack and ſupprels Pirates, 
which is a military Power, and conſequently implies an Authority and 
Command over the Crew of the Ship, to give ready Obedience in all 
theſe Matters, ſo that the poor Pannels, who are of the Crew, have all 
reaſon in the World to contend, that the Captain, whoſe Actings in theſe 
Matters they could hardly well debate, ſhould firſt paſs the Tryal upon 
the Crimes alledged, who might, by virtue of his Commiſſion, and other- 
ways, “ exculpate, and defend himſelf againſt the Crimes libelled, and con- * pagjicare. 
lequently, all the Crew that were in ſubjection under him. This De- 
fence the Pannel might perhaps plead to a further extent to ablolve eg 
15 intirely; 
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of ſome Exception, will be allowed to prove the Defender's Innocence: 


tain ſhould firſt undergo the Tryal: And. there is a 57 differen 


rates 'bſually are, which is an illegal and unwarrantable Authority taken 


the Captain, and other Pannels did propoſe, and infilt upon for the Vi 
dication of their Innocency. | 


their Defences, the Actors might, and were allowed to condeſcend upon 
_ thoſe whom they intended to uſe as Witneſſes; but then at the fame 
time, they were obliged to pr 


ways they could not without ſuch a ſpecial Condeſcendance, TÞ intervert the 


as the true and plain Method were, that the Purſuer inſiſt againſt ſuch as 
* Special Cauſe. he pleaſes, either (ingly or jointly. And unleſs ſome “ Specialty be alledg- 


whom they would have firſt tryed, were alibi, elſewhere, their arbitrary 


cannot be regarded. 
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intirely ; but at preſent they conceive, it can hardly be denied the Cap. 


berwixt Socii Crimini, tellow\ Criminals, which are either indiperidal, | 
upon one another, or, if aſſociate, under, one Head, as Bandit. amd pi. 


up, and Perſons accuſed: as Socii Criminis, fellow Criminals; Who by le. 
gal Authority are ſubjected to the Command of others; In which Caſe, 
if the Perſon truſted with the Authority has tranſgreſſed or abuled it; if 
it does not plead an abſolute Exemption from the Punichment of the 
Tranſgreſſion, at leaſt it ſhould have this effect, that the Head and 
Chieftain ſhould. be obliged firſt to his Defence, which it is hoped the 
honourable Judges will And juſt and reaſqnable. © 
The other dilatory Defence propoſed for the Captain, and others, in the 
ſecond Libel Was, That whereas John Reynolds, ſecond Mate was con- 
veened, and pannelled with him, as alſo ſome others, as Socii Crimini, 
fellow Criminals, whom the Captain, and other Pannels had cited as Wi. 
neſſes in their * Exculpation, it was both ordinary and abſolutely neceſſary 
that theſe Perſons, ſo cited for Exculpation, ſhould be firſt tryed, to the 
end, that being purged of the Imputation of any Crimes, they might be 
capable to be Witneſſes, for proving the Defences of Exculpation, that 


1 


It was anſwered for the Fiſcal, That he owned, when both F Actors and 
Wirnelles were included in one * Libel, of deliga to deprive the Actors of 


5ofe a ground of Exculpation for them, and 
ſo crave that they might be firſt tryed upon the foreſaid ground, other- 


Form of Tryal, and there could be nothing more groundleſs, tending to 
elude all Criminal Proceedings againſt Complices of the ſame Crimes, 
than to allow any of them at random to crave others to be firſt tryed, 
and ſo the Tryal to proceed of one ſingle Perſon after another: Where 


ed, why the Tryal of one ſhould proceed before the Tryal of another, 
it never was, nor could be, left to the Arbitriment of the Pannels ; and 
therefore unlels the Captain will offer to prove, that Reynolds, and others, 


Demand of having them tryed in the farſt place, without any reaſon, 


It was anlwered for the Captain, and the other Pannels, That thei 
Demand upon this Point, was moſt conſonant to Reaſon, Law, and Form 
in Criminal Procedures, that Exculpation, which tends to the proof of 
Innocence and freedom from Guilt, was moſt favourable, becauſe it 5 
{till preſumed, till the Crime be proved; and therefore it is, that Wir 
neſſes who are not regularly admitted for proving of a Crime, becaulr 


And upon this account it is, that ſeveral things in Form are remitted 
in Exculpation; and there is nothing more matcrial for Defence of Per: 
ſons accuſed, againſt the Proſecutor, who ordinarily is prejudged and 
prepoſſeſt, to guard them againſt all the indirect Methods that may be 
taken by the Purſuer, to preclude the accuſed from the uſual Means of 
proving of their Defences, than what is now demanded. And ſince now 
can be more proper Witneſſes for proving a Pannel's Defence, as for in- 
ſtance, Moder amen inculpate tutele, i. e. the Rule of blameleſs Self. defence, 


as Perſons ſaid to be preſent; therefore a violent Pur ſuer might, in ho 
| | | 1 aw 1 "IRE. 4 ale 


* oY _—_ % = ö 


| nced ſay no more, but that they ought to be acquit, becauſe the Libel 
is not true. And is there not the ſame reaſon to acquit Pannels, becauſe 


| Defence proponed, elideing the Libel, whereby it plainly appears, the An- 
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Caſe of Deſign to preclude the Pannel from his Defence, cite thoſe pre- 
{nc as Accellary : Upon: Which account it is, that both Reaſon and 
Law provides, that if the Pannel does offer to prove a relevant Defence, by 
the Sores. Crimini, Partakers of the Crime accuſed with him, the Purſuer. 
mult neceſſarily firlt proceed to the /Tryal of thele Socii, Partakers, who 
otherways would have been led as habile Witnelles ; to the end, that 
being purged, they may be yer habile. This is ſo plain in Reaſon, and ; 
has been lookt, upon as the conſtant Practice in all criminal Procedures if 
ja the Juſticiary Courts of Scotland, mat it is admired the Fiſcal ſhould 


a 


*Legal or good; 


make any oppoſition to it. == s 16185 A 
He ſo far owns in his Pleading, that it is Form and juſt upon the Mat- 5 
ter, but would ſhift it in this particular Caſe, unleſs the Pannels would = 7 


alledge and Þ found upon a particular Ground of Exculpation, and offer to + /f pon 
prove and inſtruct the ſame, as that their Socii, Companions, cited as Wit- 

neſſes, were alibi, elſewhere ; but this is altogether without Foundation. 

For in all criminal Proſecutions, the Accuſed are not put to prove their 

Defences, becauſe the deny ing of the Label, is a Defence ſufficient of it 

ſelf; and if the Libel be not proved, the Pannel goes free by the Rule 

Aﬀore non probante abſoluitur reus, the Plaintiff failing in his Proof, the 

Defendant is abſolv'd. So that when there are Perſons accuſed as Socii 

Criminis, Fellow Criminals, who might be very habile Witneſſes: for ex- 

culpating the reſt, if they did not lie under the Imputation, when their 

Tryal is firſt required, that they may be purged of the Imputation, there 
is no neceſſity to propone for them any ſpecial Defence, Þ elideing the Farr Hangs 
Libel ; ſeeing their very denial of the Libel is enough, and their Inno TO 
cence is preſumed, except Guilt be proved. And if the Fiſcal will have 

the Captain, and the other Pannels, to condeſcend upon what Ground 

their other Socii, Companions, cired as Witneſſes, ſhauld be acquit; they 


the Libel is not proved; and conſequently, to render them habile Wit- 
neſſes for other Perſons accuſed, as if the ſaid Perſons were acquit upon a 


ſwer given is ſtrained, and does mightily increaſe the Suſpicion againft 

the Fiſcal, that he has indicted the Witneſſes cited by the Captain, and 

the other Perſons in their Exculpation, of purpoſe to preclude them from 

their Means of Defence, and the rather, that the Pannels appeal to the 

Honourable Judges, if it was not owned by the Purſuer in the Debate, 

that Mr. Reizolds was aſhore at the time of the pretended Attack, beſides 

that the Libel bears the Chyrurgeon, and others of the Crew, were a- 

ſhore the time of the pretended Action, which frees the Pannels of all 

Calumny. There can be innumerable Inſtances given before the High- 

Court of Juſticiary in criminal Matters, that where there are ſeveral 

Complices indicted, if any of them have Grounds of Exculpation, which 

they can prove by others of the Pannels, their Tryal proceeds firſt, this 

is plainly aſſerted as unconteſted by Sir George Mackenzze, in his Book of 

the Laws and Cuſtoms of Scotland, in matters Criminal, Tit. Eæcul. Par. 

9. nor does he make any diſtinction, or requires that any ſpecial De- 

tence ſhould be condeſcended upon for purging Socii Criminis, the fel- 

low Criminals, to render them habile Witneſſes. The Rule is plain in 

the proſecution of * Delis, before Civil Courts, in order to repair Da- * Crime, 

mages, that if more Perſons be cited, as Co- rei ejuſdem delicti, guilty of 

the ſame Crime, and that ſome of them are neceſſary Witneſſes for 

proving the Defences proponed for others; the proof mult firft proceed 

againſt theſe. And ſo it was found by the Lords of Seſſion the 24 Fe- 

ruary, 1662, Mackartney againſt Irving, much more ought it to be in 

criminal Caſes, as lately in the Caſe gf Roſs of Auchnacloich againſt Cap- 
tain 


* 


(26) 
taln Monro, before the Lords of Juſticiary. Nor is there any In coupe. 
- 'nience from what is alledged, that this ſnould tend to elude all criminal 
_ Proceeding againſt Complices, and occaſion” the lengthaing out of the 
Tryal, to proceed to one ſingle Perſon aſter another; for as no time js 
to be grudged in the inquiry of ſuch Matters, Which concerns the Life 
of Man, fo the Pannels do not propone this preliminary Defence, to pro. 
tract or delay the Tryal, and therefore are ſatisfied, that not only Rei. 
nolds, but their other Socii, Companions, indicted, Who are likewiſe cited 
in their Exculpation, go to the Tryal at one and the ſame time, Th. 
Captain, and other Pannels with him, do plainly argue thus, Eithet 
Reinolds, and the other Perſons cited in the Exculpation, are guilty or 
not; if they be guilty, it ought to be found ſo, for till that be, they 
are preſumed Innocent; if not guilty, what Law or Reaſon is there t 
preclude them from being Witneſſes for the Captain, and the other Pan. 
nels Defence; or what Law is there that can oblige them to condeſceng 
upon, and propone a particular Defence elideing the Libel, when the 
Libel is not owned to be true, and that the Pannels have all denied the 
ſame. So it is hoped the Honourable Judges, and Lords-Aſſeſſors will 
not preclude them from the ordinary Priviledge, which, hitherto, has 
not been denied d an Fann ett IG or 00 
For if this was allowed, a violent Purſuer might prevent Probation, 
and render it impracticable. For, ſuppoſe one Man kill another in Self. 
defence, two Gentlemen walking can 'teſtifie this; but to prevent the 
probation of inculpata tutela, unblameable Self- Defence, they are cited 
as Parties; and they can prove by other two Perſons, at a greater di. 
ſtance, their alibi, being elſewhere, which when the Purſuer gets notice 
of, they are made Parties alſo; and ſo in infinitum. So that the ſaid vi. 
olent Purſuer might prevent all probation, if the Defender were obliged 
to alledge alibi, being elſewhere, for the Witneſſes of his Exculpation. 


eie. The * peremptory Defences proponed for the whole Pan. 
nels in both Libels, as totally excluding the ſame as 
N good Irrelevant, are as follows, 


or ſufficient in By 
Law. | DEI þ =; 1 ; ; 
1,” [at the Libel was irrelevant, as being general and indefinite, 


| not condeſcending upon the Name, Deſignation, or any other 

Sign or Evidence, by which the Ship alledged to be ſeized might be 
particularly diſtinguiſhed, nor yet the Perſons Names alledged to be mur. 

dered, or to whom the Ship and Goods robbed did belong; which ſeem- 

ed to be abſolutely neceſſary in all ſuch criminal Indictments, not only 

as a Requiſite in Form, but in Equity and Reaſon, without which Per- 

ſons accuſed ſhould be in great Hazard from general and indefinite Li- 

bels, and precluded from their Means of Defence, which otherways are 

obvious, when the Accuſation is certain, ſpecial, and pointed. _ 

It was anſwered by the Purſuer, That he had Libelled as definitely 

and cloſely, as the thing would allow, for it being libelled, that ths 

Pannels did, without any lawful Cauſe or Warrant, attack a Ship, 

ſailed by her own Crew, and having her own Cargo aboard, and that 

they over- maſtered the Ship, in an hoſtile manner, and robbed the Goods: 

Theſe were certain Crimes maniſeſt in themſelves, and if the ' Pannels 

acted them in ſuch a manner, as to deſtroy the Ship and the Men, and 
imbezelled the Cargo, ſo as no further knowledge could be had thereof 
it was only an Aggravation of the Crime, and could nor hinder the Ac- 
+ pareiclle ulation to proceed; nor was any * Condeſcendance here neceſſary for 
© Inſtance. Exculpation, for of whatever Deſignation the Ship was, n, 
| the 
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7 25 Men and Goods were, yet the Crime was ſtill the ſame, and that , 
ir was known in our Practice, Robberies and Depredations are ſuſtained, 


albeit neither the Quality of the Goods nor Owners: be condeſcended 
upon, and in effect, the Pannels Defence of Indefiniteneſs is ſuch, that 
it in the Road of Leith, before hundreds of Spectators; one Ship ſhould 
invade another, deſtroy her Men, ſeize her Goods, and fink the Veſſel, 
whereby none of all theſe could be condeſcended upon, there could be no 
criminal Libel upon it, becauſe of the Defence of Indefiniteneſs, Which 
were moſt: abſurd. 1 e aß DI Rt 21 2! e eee 
It was replied for the Pannels, That what was ſaid, did not take off 
the Objection of the Indefiniteneſs of the Libel, which, by our Form and 
Law, can be the ground of no criminal Accuſation, for in all ſuch Pro- 
cedures, debet conſtare de corpore delicti, the viſible effect or matter of the 
Crime ought to appear; that is, that ſuch a Ship is taken by Piracy, ſuch 
Men murdered, and the like: It is inconſiſtent with the Nature of a 
criminal Accuſation, that Men ſhould be alledged to be murdered, Ships 
ſeized, and theſe not condeſcended upon, and by our conſtant Practice 
it is lo required: Nor can it be inſtanced, that ever any ſuch indefinite 
Libel was ſuſtained. There are no Queſtions whatſomever, that are 
more nice than theſe concerning the Life of Man, and therefore the Exg- 
liſb. man Cook, 7 Rep. Calvin's Caſe, obſerves, that an Indictment ſhould 


be moſt curiouſly and certainly penned, and the * Oi Books of the Ma- * 4 Law-Bodk 


jeſty, requires ſeveral things to be ſpecially expreſt, as the Names of the 
Parties, Day, Year, Place, Cauſe of Complaint and Damage; and as it is 
neceſſary in Form, ſo this Form has been founded upon juſt Reaſon, for 
other ways theſe Inconveniencies ſhould . plainly follow from general and 
indefinite Libels. V os „„ 
FHirſt, A Perſon indefinitely accuſed of a Crime, as for Example, of 
Murder, without expreſſing the Perſon alledged to be murdered, can 
never be ſafe from any Abſolution or Acquitment in Courts, for how 


can he oppone his Sentence Abſolviture to a ſpecial Accuſation that af- + Hs being ac- 


terwards may be raiſed, ſeeing he cannot make the one meet the other. 8 by the 


And if Captain Green, and the other Pannels, ſhall be now * Afſoilzied, * 46/61v'4: 


this ſhould not be a good Defence to them, neither in Scotland nor Eng- 
land, if they ſhould be afterwards criminally purſued, for attacking a Ship, 
and murdering of Men, ſpecially condeſcended upon, becauſe it is not 
clear, that the preſcat Indictment, as drawn, did concern theſe. ſpecial 
Accuſations ; and therefore Accuſations of that nature ſhould be ſo ſpe- 
cial, as that afterwards the Accuſed be not brought to any further 
Diſturbance. 2. The Reaſon why ſuch Accuſations ſhould be ſpecial and 
definite, is, That the Pannels be not preeluded from the obvious Defen- 
ces thai tend to elide the Label, as here in this Caſe, if the Libel were 
ſpecial and circumſtantiate, and ſome Deſignation given of the Ship and 
Crew, it might be in their power to prove the obvious Defence, that 
ſuch a Ship was at the time libelled, in ſuch another Part of the World, 
that ſuch a Ship was either caſt away by Storm, or taken by Pyrates 
in ſuch a Place, or that the Ship is yet extant, and the Crew alive ; from 
all which, the Pannels are precluded by a general and indefinite Libel, 
and therefore Law has fixed the Forms in thele Caſes, that ſuch Accu- 
lations be not vagrant and looſe, 1 8 
It will not be denied, but that the Time and Place muſt be expreſt, 
the ſame par:ty of Reaſon obliges to a ſpecial Condeſcendance of the 
Party injured; Damage ſuſtained, as relating to ſuch. particular Perſons, 
and the above cited Sir George Mackenzze, in his Title; of Libels, and the 
Forms thereof, does ſet down, that if the Defender crave the Purſuer to 
expreſs the Day, becauſe he offers to prove alibi, being 'elſewhere; then 
the Judge ſhould force the Purſuer to expreſs the Day, or elſe the = 
3] ender 


3 
x . 
1 0 — 


* Obſerv d . 


is, that the Purſuer here ſhould be particular, s 


fender would be precluded from piu ing his Inaocence: The ſume Reaſtt 
> ſhot ary. 8 to the Ship alledged tobe 
ſeized; &. becauſe the Pannel migſit offer to prove that that Sſup Was uli, 
elſewhere, at the time; and many more Defences ariſe from the condeſcend- 
ing upon the Corpus delicti, the viſible effect of the Crime, than from thd 
Circumſtance of either Time or Place; and this is not laid down condition. 

ally, that theſe are not the Requilites of a Criminal Indicment, except firſt 
the accuſed propone their Defence, verbi gratia, alibi, for inſtance, elſe. 
where, but it is laid down as a Rule, that theſe are the Requiſites of all 
Criminal Libels; and the Reaſon given is, That the Pannels be not pre- 
cluded from their Defences ; ſo that it is not more notticed, whether in 
this or that particular Caſe this Defect is prejudicial, becauſe neceſſity has 
firſt induced the Form, and then this Form turns to be a Law in all ſuch 
Caſes; and the fore · cited Sir George Mackenzre, in the ſame Paragraph, 
thinks it ſo far a Requiſite of a Criminal Libel, that the Crime ſhould: be 


+ Tftanc'd, or particularly ſubſumed, that he brings it as an Argument why it ſhould 
argued from. be ſo, that it is declared by the 148 Ad Parl. 12 K. Ja. 6. that a Libel 


bearing common regrating, or foreſtalling, in the general, ſhall be relevant, 


vVvithout condeſcending on the Time or Way of committing the ſame; and 


therefore concludes, that ſeeing this was an Act diſpenſing with the regular 
Way, except io firmat regulam in non exceptis, an Exception confirms the Rule 
in things not excepted. And hence it is not a good Argument, that the 
Purſuer has libelled as definitely and cloſely as he could in the preſent mat- 
ter: For better an Inconvenience fhould be ſuffered in a particular Caſe, 


than that a dangerous Preparative be laid down, of ad mitting indefinite and 


general criminal Libels, whereby poor Pannels may be precluded from their 
Means of Defence, and this will ſerve to obviate the Argument drawn from 
a very infeaſible Chance, ſuppoſed to fall out in the Road of Leith, which 
as proponed, will likewiſe be otherwiſe circumſtantiate as to a poſitive Pro- 
bation, and not founded upon Conjectures and Preſumptions, as this Caſe 


is. Nor can the Fiſcal altogether excuſe his indefinite Libel, ſeeing the 


Means was not wanting of his coming to tlie knowledge of the Ship, if 
it be true what is libelled, ſeeing the Ship Was not ſunk, but ſold to 2 par- 


ticular Perſon, and by ſome evidence of the Ship, the Crew might like- 


ways have been known. 15 2 HA 
3. As Law and Form require ſuch Libels to be definite and ſpecial, fo 
more eſpecially in this Caſe, becauſe Captain Green was clothed with a 
Commiſſion under the Broad Seal of Exgland, which impowered him to 
act in hoſtility againſt all Pirats; and therefore a general and indefinite 
Libel, upon attacking and ſeizing a Ship in his Caſe, would ſeem very im- 
proper; for the Preſumption mutt run in his favours, that if any Acts of 
Hoſtility were done by him, they muſt be. preſumed in proſecution of his 
Commiſſion. Thus is not pleaded as a ſeparate Detence, to elide the Libel, 
nor is it pleaded to have given him full liberty to have ranged impune, with 
Impunity, but as a ſpecialty in this Caſe, that as it is a defect in all Cri 
mina! Libels to be general and indefinite, fo much more in this Libel, he 
being clothed with a Commiſſion, and having power to * aſſail. And there 
fore the Preſumption runs in his Favours, except the particular Ship were 
condeſcended upon, known to be a Merchant and Trading Ship, and con- 
ſequently he out of his Duty in attacking the ſame. And therefore it 
is frivilous to object, that the Commiſſion obliged him to keep a particu- 
lar Journal of whatſoever Veſſel he ſhould attack hoſtily, ſeeihg the at- 
tacking of any Veſſel whatſoever is denied, and the Argument from the 
Commiſſion only preſſed to this End, that no indefinite Lihel of attacking 
Ships, is relevant againſt a Perſon clothed with a Power to attack in cet- 
rain Caſes, and which the Accuſer was fo far convinced of, that for ſup- 
plying that defect in his Libel, he in his Pleading and Information, is _ 
| c 


 artacked, that” Ne was 2. tree Slip ; which, therefore, ne is obliged. 10 


Wl 


but make them only ground ro*pur to the Queſtion: And many Lawyers are * 79:4; 


is Pharinacius a great Criminaliſt, and many others, and fo is Branemanus, 


amount to à full Proof, and leave no room for any ſcruple or doubt. This 


 darioribus epedita. Let all Purſuers take notice, that when they bring 
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Tb furcher des ae the paits,to defend his Libels fram an Objection, as 
if they had wanted Time, and-Flace. The, Panaels, did. igdeed conjoin 
this with rbe_other, , That as rhe determining che Time and Place ſeem 
to be'abolorely requiſite ; So likewiſe the condeſcendence upon the parti- 
r Names, and Deſignations of the Ship and. Perſon, both, being equally 


wd# 


aud necefarily required, that Fanpels be not precluded. from their juſt 


SJ Lineted corpreteading che ſpace of four Manths, 
beigg tod indefinite, it is likewiſe reaſonable_in ſuch a Caſe; that the Ac- 


Lis 477 WIG 232 1 8 2 id LS RS CS v i! 
culer ſhould e more ſpecial ; Which the Pannels humbly remit ro the Ho- 


D 2 Jie L CT 
notable Admirals; and Lords Allelors. a 


# o T2 4 - 
A 


"The econd Peremprory, Deſcnes propantd, for the Fandels, was, Thar 
this' being a Libel founded ppon ſevera Walifications and Preſumptions, 


the Eibe was no ways Relevant, te infer The Concluſion of the Libel, a 
Proof of Crimes from Preſugiptions, is very hazardous: And hence, it is, 


chat ſome Foreign Nations do nor condemn to Death upon Iadicia, Tokens, 


of Opinion, chat the ordinary Pain of Death, is not to be inflicted upon a 
Proof ariſing from Indicia, Tokens, tho never ſo pregnant: Of this opinion 


ad |. alt. cod. de prob. VVV 
But in the next place, whatever the diverſities of Opinions and, Practiſes of 
Nations may be in this Point, yet it is certain, where Jadicia Tokens are 
taken as a Proof, in order to puniſhment by Death, they muſt be ſuch as 


cannot be better expreſt, than the words of that excellent Conſtitution of 
Theodoſſus the Emperor, J. alt, cod. de prob. Sciant cuncti accuſatores eam ſe 
rem deferre in publicam notitiam debere, que munita ſibi idontis teſtibus vel in- 
ſtructa appertilſimis document is, vel Indiciis ad Probationem indubitatis, & luce 


a matter into Publick Judgment, it ought to be ſupported by proper Wit- 
neſſes, or plain Proofs, or undoubted Signs and Tokens, as clear as the 
Fun at Noon. And it will plainly appear from the Libel, that the Qua- 
lifications therein narrated, are not ſuch Indicia, Tokens, as that excel- 
lent Conſtitution requires, indubitata, undoubted, appertiſſima, luce clario- 
74, moſt evident, clearer than Sun-ſhine, There muſt always difference 
be made, ſome have a probable Shew, and incline the Mind of the Judge, 
and yet cannot go the length of a full Proof, J. 5. In Principio Pand. de p- 
nis —— Sed nec de ſuſpicionibus debere aliquem damnare, Satins enim eff im- 
punitum reliuqui facinus nocentis quam innocentem damnare. Nor ought any 
Man to be condemn'd upon ſuſpicion ; for itis better that a guilty Man 
paſs unpuniſhed, than that an innocent Man ſhould be condemned; I. 
dicia & Preſumptiones, Tokens and Preſumptions, have much caſter place 
where conſtat de corpore delicts, where the ſubject of the Crime is viſible, 
becauſe this helps to ſuſtain the Preſumption, and gives indeed the Indicia, 
Tokens, their juſt weight; but theſe in ſuch a Caſe as this, abi uon conſt at 
de Corpore delicti, where the Subject of the Crime is not certain are hardly 
receivable, ſeeing they want to be applied to a particular Crime. 

This ſo neceſſary a Qualification of a Criminal Libel, at conſtet de cor. 
pore deliiti, that the ſubject of the Crime ſhould be viſible, the Purſuer en- 
deavoured to evade, by diſtinguiſhing betwixt Crimes that are cum effects 
permanente, have permanent Effects, and ſuch as have no permanent Ef- 
fects. In the firſt, the corpus delices, viſible Effect of the Crime, Was ne- 
ceſſary, not ig the latter; and N + fublumes that in the Caſes 1 + Argues, 
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| led; there could be no permanent Efe&s 
, _ 3 Ger T3 FI * 11 0. i 
ſtroyed, and put out of reach, but plainly this diſtinction is a 
ſuer, becauſe certainly Piracy, Robbery, and Murder, are 


in ſo far as, be has libelled a criminal Fa 


the Exculpation. 
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ha ve permanent Effects. By the Corpus „ ſubject of the ( 
meant, that the ſubject of the Crime muſt be1o extant, as to fall under the 


1 ol 4 : WER TONS, OE . p EF N bem: 1 «74 K. 2 = 1 

Seules, but that the Loſs ſuſtained is felt and known; as for Example, in 

tlie Crime of Murder, tho” the Body cannot be reached, et the particulz; 

oo? * 4 $7 46 Bd. 28 7-7 2 . 5 "I 1.5 CISTILS 3 25 A ein ue 4 24 68 
Lols 18 known It 18 NOLOTIOUS the Queen wants 4 Sub Fel 


is notorious the Queen wants 4 Sahſeet, Friends want a 
Relation whom they can point out; in Piracy aug Robbery, Merchant 
want their Ships and Goods, ſo that the Loſs is felt and Known, tho 4 


— % 


fatto, tlie Subject cannot be pointed out, whereas, in this Caſe, no ſuch 


particular Evidences can be given, none can complain of any particular 
Loſs, either Queen or Subject, and this is thę true meaning of what is C/. 


pus delicti, a ſubſect of the Crime, and whatever be the import of theObjecton 
againſt the Libel, yet it is certain, to alledge Qualifications | 


is certain: 1ge Qualincations as the proof of 
a Crime, ubi non conſtat de corpore delicti, where the fübject of the Crime 
does not appear, is moſt incongruous. And granting, as the Purſher does 
further contend, that he has libelled 1748. elicti, a Subject of the Crime, 

a crimigal Fact, and Deed of Piracy, Robbery, 
and Murder, which ſtill being general, is not that Corpus delicti, Subject 
of the Crime, that Law requires : Yet it was never heard, nor can there he 


. 
. 


any Lawyer, whatſomever adduced, that owns the Corpus delicti, Subject of 
the Crime, can be made out by Preſumptions and Qualificatious ; When 


once it is known that a crime is committed, it may be owned that Ladici 
indubitata, undoubted Tokens, ſuch as Law requires, may be a ground to 
fix the guilt upon particular Perſons ; becauſe there the certainty of a crime 
committed, does negatively inforce and give weight to the Preſumptions 
adduced ; but when it is not known that a crime is committed, and that 
this is firſt to be made out, it is poſitively contended, this cannot be but by 
a politiveProbation of concurring * habile Witneſſes; for Preſumptions may 
be apt to fix a guilt quando conſtat de carpore delicti, when the Subject of fhe 
Crime appears, or that the Fact was done, but not before. 

In the third Place, the Preſumptions libelled, are very far from being of 
that nature, as to'be concluding to a Conviction, and of that certainty and 
clearneſs as Law requires; all Probations in criminal Caſes ſhould be in- 
fallible and certain, and it there be any meaning put upon Preſumptions 
founded upon, for proving a Crime, other than to infer a Crime, that 1s to 
be laid hold upon according to the manifeſt Principles of Law and Huma- 
nity. Now the Qualifications libelled, are either ſuch as not only can bear 
an obvious Senſe, different from what is impoſed, but even a probable one, 
or are ſuch as are vagrant Expreſſions and Hear-lays, importing little or 
nothing, and cannot be applied to the Crimes libelled. e 


1. The Chirurgeon his having heard Shooting at a diſtance, while in the 
mean time he ſaw no Ingagement, can eaſily be applied either to ſhooting 
from other Ships, or ſhooting upon Salutation, 6G. 5 

2. That he did ſee the Morceſter riding in her Birth, and another Ship 2 
it were towed to her Stern. 1. It is only Conjecture, being at ſuch a di 
ſtance. 2. It is improbable, becauſe it is not the ordinary way, and ha- 
Zzards the Ships falling foul of one another, in ſuch common Roads, which 
might be a ground to the Chirurgions miſtake at ſuch a diſtance, _ 

3. Thar he did ſee the Goods lying lumber'd upon the Deck when be 
came Aboard. 1. It is uſual in Coaſt-Trading, that the Goods are brougſt 
by Sloops, and ſo laid upon the Deck till they be ſtowed. 2. This might 
be occaſioned by the Ships drawing Water. And to what concerns thc 
word Busking, and bringing water from the Shoar, it is taken notice of il 
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lying in confuſion, Captain Modder ſhould have anſwered, Dams Your Rc; 
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bp That ben the Doctor inquired What was the Gecafion of ché: ood? 


Tice proceed from rhe Leid Captain Madder's Being in a Paffon, and cn. 
cerned for the Goods being damaged, and a Tarpauling-Temper, very uſual 
6. That the Chyrurgeon did dreſs two wounded Men, firſt,” one is dead, 


another is not named in the Libel, and the Black, is. the other two alſo 
might have got their Wounds by fighting among thetaſelves, which is not 
unuſual, and the rather, that they appeared unwilling to tell the Chyrurge. 


on, of purpoſe to conceal their Quarrel from the Captain. 
5. As to what is alledged to have occurred betwixt the Doctor and the 


 Linguiſter, Firf, It is only Hear. ſay; in the ſecond place, there might be 


a Ship {old to Coge Commodo, but nor taken by Captain Green, and it is im- 


probable he would have bought any Ship taken by Piracy upon that Coaſt. 


What is libelled about Reinolds and his Siſter, Their miſſive Letters, is 
far from being any Qualification: For, Firſt, Reinoldss Letter is only a Dou- * copy; 


ble. It is ſtrained to put ſuch a Gloſs upon the Expreſſion, ( baſely Conſeſs) 


to imply a Guilt, and a Guilt confeſſed, ſeeing the Words may eaflly bear 
the meaning of a falſe Accuſation, and is explained by a ſubſequent Expreſ- 
fon, That he would rather die innocent, than accuſe any Man fallely ; 


and in the beginning of the Letter, declares, he knew nothing of the Matter. 


8. What relates to Hains his Intercourſe with Auna Seton, and others, are 
nothing but general and ambiguous Expreſſions, from which nothing can 
be gathered of the Crimes libelled, and infers no more, than that he was 
uſing ſome Stratagems to gain his Miſtreſs. ee ogg Re 


* 
« 


And as to the Expreſſion of the Wickedneſs committed aboard their Ship, 
it may eaſily relate to other Crimes, which are but too frequent in ſuch Voy- 
ages; as allo, as to what was done aboard after the Ship was in the Har- 
bour; and as to the libelled Expreſſion uſed by Haines againſt Captain 
Madder, as the ſame is general and indefinite, relating to no particular Crime; 


ſo this might ariſe from ſome particular Pique and Prejudice againſt Captain 


* . 5-4 $5 - 


. 


Madder: As to what follows anent the Condition of the Cargo, when the Ane 


Committee of the Council unloaded the Ship, it is ſufficiently taken off 
rr. Coin: 1 1 

Lach, As to what is libelled anent the African Companies-Seal; Fir#; 
It will not be pretended, that the Company were in ule to give their Seal 
to any Ship what ſomever Trading by their Commiſſion. 2. If any had 
caſually gotten tlie Seal, there are an hundred ways whereby the ſame 
might have come to the Worceſter's Crew without Piracy. And 3. The 
Seal found aboard, and which is lying in the Clerk's Hands, Which has 
a Ship for its Creſt, might have given occaſion to this Miſtaxe. 

It being plain, that the Qualifications libelled, are not of that import to 
give a full Conviction. The Purſuer's Argument adduced from the end 
of Probation, which is to find out the Guilt, and convince of the Truth, 
may be plainly taken off, that here is no ſuch convincing Proof, as can fully 
and certainly determine any Judge, but, at moſt, reſolves in a conjectural 
Proof, never to be admitted to take away the Life of Man. 

The Purſuer allows, that if every one of the Circumſtances ſhould be 
taken ſeparately, they would not be ſufficient ; but being taken jointly, 
and according to the Series of the thing, they amount to a full Proof and 
Conviction, and this is the nature of all cumulative Probations, which is 
not to be disjoined, Quæ non proſunt fingula multa juvant The Purſuer 
does likewife adduce Arguments and Authorities tor a cumulative Pro- 
bation to be of this nature; that there needs not two concurring Wit- 
neſſes for every Circumſtance. In anſwer to which, the Pannels do 
{till plead, there is a great difference to be made betwixt Caſes where 
previouſly conſtat de corpore delicti, the Subject of tlie Crime appears, 

| A 


4 Crime,. 
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and againſt whom, Preſumptions there are not ſufficient, without con- 
curring habile Teſtimonies; even ſuppoſing ſuch a general indefinite 


ments already given; for unleſs a Fact be proved, even Confeſſion is not 
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Probation, there is a difference to be made betivixt, Crimes that are con- 


Arguments: But where there is One poſitive Fact libelled, this does not 


be taken along, where the Crime is not ſpecified and determined, as in 
this Cale, and that the ipſum corps delicti, the Subject of the Crime it 
ſelf: is ſtill to be made out; ſo that the Texts of the Law, and Authorities 
made uſe of by the Purſuer, may be eaſily cleared, that either they relate 
to civil Caſes, as J. 3. par. 2. digeſt, de teſtibus where there mult be 
Preference of a Civil Right of the one to the other; Or if the Texts and 
Authorities relate to Crimes, the indicia, Tokens, allowed by them, muſt 
be indubitata & lace clariora, undoubted, and clearer than Sun-ſhine, and 
preluppoles a Crime commited, & corpus delicti, rhe Subject of the Crim, 
and tends only to fix the Guilt, And it is politively denied, that there 


Crime in general, bi non tonſtet de corpore delicti, where the Subject of 
the Crime does not appear; and this is a Speciality. in the Caſe of the 
preſent Pannels, and the Honourable Judges, and Lords-Aſſeſſors, are 
earneſtly intreated to conſider it, which does really diſtinguiſh, them from 
the other Caſes mentioned by Lawyers; all which relates to * Delids 
actually committed, and that the Preſumptions deduced tend only to 
fix the Guilt : But when a Crime is alledged in general to be com. 
mitted, and no ſpecial condeſcendance upon what Subject, upon whom, 


Libel could be relevant, againſt which there are abundance of Argu- 


* 


ſufficient to fix a Guilt, as muſt be acknowledged by all, much leſs Pre. 
ſumptions, except the Fact be once known. 2 roo; 
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As the Pannels are confident, the Lords Judges will not find the Libels o 


general and ſoqualificd, relevant to infer the Pains of Death; S0 for further 


Are rheir Innoccace, they offer che grounds of Exculpation following, 
which Are cither inſtantly inſtructed, or offered to be proven. | 


delicts excludit preſumptiones de lid „ The Preſumption of a Crime not com- 


Part. 3. Q. 123. Nam. 69. and in the fame place, in dubio ſemper in mitio- 


more claritable fide ; where he cites multitudes of Lawyers. 


1. There is no reaſon to ſuſpect the Pannels of the Crimes libelled, being 
Perſons of intire Fame, without any Imputation as to their antecedent Life. 
2. That they were under a Charter-Party, commiſſioned to a Trading 
Voyage, and Iniurance made upon Ship and Cargo, which does remove all 
Suſpicion of Piracy, ſeeing ſuch do ordinarly affociat, and out-rig them-. 
/ oor Conia x „ 
3. A ſtrong Argument of the Pannels Innocence as to Piracy, is, That 
they were upon their Voyage home ward, to make account to their Fraugh- 
ters and Owners of their outward Cargo and Returns, of all which they 
have exact Journals and Accompts, oY upon their coming to Frazerburgh 
gave Advice to their Owners of their Arrival, which was inſert in the Pub- 
Iick Prints from London, as is uſual, and likewiſe ſent a Packet over Land 
from Frazerburgh to the African Company in Scotland, from Mr, Innes their 


be entruſted with: Whereas, when ſuch turn Pirats, it is uſually for their 
own Profit, and fo not only rob others, but begin firſt with their Owners, 
and are not found to return to make any ſuch Accounts, which is a ſtronger 


A Proof of the Pannels Innocence, than any Circumſtance libelled to the con 

; trary. 5 3 

| : I 7 Menochens de e lib. 5. Pref. 59. treatin r of the Preſump- 

e ons of Innocence, lays down two very pregnant, Firſt, That if the guilty 

ne erſon could flee and did not, that very Prefumption waſhes away the 

- WT Guilt, and gives account of a Caſe out of Lucian de amicitia, that Autiphi- 
05 and Demetrius being accuſed of Sacriledge, were diſmiſſed by the Præ- 
5 for, becauſe when they could have fled, they did not: A ſecond, when the 

accuſed Party offers himſelf to the Judge, it is a ſtrong Preſumption of his 

wh Innocence, ſince the Innocent fear notlung, and the Guilty have always the 
a. uniſhment before their eyes: Both theſe favour the preſent Pannels, for 
dhe Rumour was (pred, aud came to their Ears ſome Weeks before they 
448 were impriſoned, and yet none of them offered to flee; and one Ballantine 
e being ar full liberty amongſt his Friends the time of the * Incarceration of * Inner: 
no" Wie reſt, did of his own accord offer himſelf to Priſon; 3 

Fw 5. That the alledged Confeſſion made by the Chyrurgeon, muſt certainly 


labour under ſome Miſtake, becauſe, altho he mentions the Attack to have 
been at Callicut, and that he heard the Ship was ſold at Keilon, which are 
at leaſt Fifty Leagues diſtant: and altho he was abroad all the time; yet he 
makes no mention how the Ship was brought along, or any thing relating 
1 — 2H Ha * | 
6. It is offered to be proven, that the Black who is alledged to be woun- 
ed in the Action, was not aboard Forty eight Hours before the Worceſter 
aled from the Coaſt of Malabar. And further, that the Black declared when 
© came aboard, that he got the Wound in his Arm by the Bite of a Snake. 


ell appears, is more probable to have been gor that way, than N 
PL 0 | "7 "Wie. 


* „ 
4 
1 4 


And this may be laid down, which cannot be denied, that preſumptio non 
mitted excludes the Preſumption of a Crime; to which purpoſe, Carpas 


rem partem dl preſumendum, In a doubtful Caſe we mult always take the | 


Correſpondent in the Eaſt- Indies, which is not to be ſuppoſed a Pirat would 


and further, it can be inſtructed by Chyrurgeons, that the Wound, as it 
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i Courteſy, 


"ARAYat of tlie Ship ſuch is the eker Cotreſpondende, eſpecißl 


ding Voyage to theſe places. 


for not alle wing the Ship Worceſter to be re- fitted there, which ſhe extream- 


the other hand, it is confidently expected, that the Honourable Judges and 


* 


leaſt Mark of any Gun-ſhot upon her. 
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7. Whereas it is Libelled, That the Ship was attacked by the Morceſten; 
Sloop upon the one ſide, and her coming up upon the other. | 
It is impoſſible a Piracy of that nature could have been committed, upon 
the Edaft of Milthay; and not certainly known in Englau lon peſdpe the 
Matters; nor cold the Captain eicher have traded upon the Coaſt, or b&;- 
received by the Factories and Governours there, if he had committed any 
ſick Piracy ; wheteas' it is offered to be proven, that aftet the time I iVehs4 
he was a-ſhore kindly; entertained, exchanging Letters with the Governoi 
of Anjango, andhad: Inſtructions and Recommendation from thence to the: 
Goyernour of Fort. Mill am upon the Coaſt of Bengal, whither he was obli- 
e e eee e bene are eee 
conveniently do at Malabar, becauſe of the want of Timber, Cordige add 
8. I was afferted dy the Fiſcal in the time of the Trial, that the Action 
laffed'two days and an half, which is a moſt improbable Story, for either 
the Night would have ſeparate them, or the Ship attacked might rather 


taveruna-ſhore, than fall into the hands of Pirats. „ 

9. That the word Busking libelled as a Term, ſignifying a Ship prepa- 
ring to fight, has a quite different Conſtruction in the ordinary Acceptation 
among Seamen, and fignifies, bearing cloſe upon the Wind by a prels Sall. 
10. It is offered to be proven, that their Water was ſta ved on the Coaſt 


% * 


& - * 


of Malabar in à Storm; and not by Backing, as is Libellſdqe. 

11. And to “ redargue the Circumſtance libelled, that the Goods were 
not Tight ſtowed, It's acknowledg'd the Ship was ſix Months in a Harbour 
at Bexgall after the libelled Engagement, and there loaded and unloaded; 
So that they had all opportunity to ſtow the Goods as they thought fit, and 
certainly they were ſtowed as ſuch Goods uſually are, which cannot be 


preft without Damage. 


12. That the whole inward Loading does not amount toa Value beyond 
what might be reaſonably expected from the out ward Cargo, in a Tia. 


And Laſtly, That in January preceding the time of the alledged Action, 
there was a Proteſt taken by the Pannels againſt the Governour of Cochin, 


ly needed before ſhe could return to Europe, and ſo was in no capacity, ei. 
ther to fight or take a Ship, as is libelled in the Months of February, March 
April, or May thereafter, and was a Ship ſheathed with Lead, and thete: 
fore altogether unfit for ſuch Action; as alſo a flow Sailer, and has not the 

So that upon the whole Matter, The Qualifications libelled, being © 
weak and conjectural, and the Preſumptions of Innocency ſo ſtrong upoi 


Lords-Aſſeſſors will reje& the Libel, and let the Pannels go Free; which 
they expect from the Juſtice of the Nation, and the | Humanity with Which 
they are in uſe to treat all Strangers. hy 1 


Au ANS WER 70 the Fiſcals Citations, With th 
+ Counter-Citations for the Pannels. © 


TN o the Doctors differ about the Force of Preſamptions, and the Ef 
of Probation, ab Indiciis & Atrgamentis, from Preſumptions and At 
S yet they all agree, that Paralels drawn from Civil Cauſes l 
Yiminal Ones, are not unwerſally to be admitted. Now the Fiſcal cite 
L. 3. H. 2. de teſtibus, for evincing that Preſumptions, Indicia &“ Arg. 


Tokens and Arguments, are to be received: 11 
"7 137 s 4 0 


th 2 
This Law'is taken out of the fourth BOOK de Cognitionibus, 7 7 by. 
Callſtratus, tlie which Book only treats of Civil Caſes, as is manifeſt from 
che Title of that Book, difpers' in the I and congefted f by 1;abizyue, to * Colited 
which Trefer.” Wlierefore this being a Reſcript of the Emperor Hadrian, 
ina Civil Cauſe, can never be applied in a Criminal one. 
The next Citation is, J. 22. C. ad l. Cor. de falſis, which is AH {criptof the 


4 


Emperor E 7 ry 6 to the Governour. of Rome, about a forged. Writ. Now. 


+ 


-_ . 


or 
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Writs, Arguments inferr'd from thence and Witneſſes; And it is well known 
that in our Law, we have two Ways of Improbation, the Direct | and the || Diſproving, 
indirect. Now to apply that to the Crime of Robbery or Murder, which 

4 WE 1 „m, and: yr 4. 11 eM lear. 
muſt be proven Liqui diſſime, and not by + Writs, ſeems very Anomolous. ** 
ven, fome by Ear-witneſſes, as Blaſphemy, Hereſy, Curſing of Parents, 
r. Others by Eye-witneſſes, as Robbery, Murder, Cc. and the Witneſ- 
ſes competent for proving the one Crime, are not ſo 1n-the other. 


The third Citation is out of Antonius Mathens de Criminibus, ad lib. . 


Y , 


48. tit. 1 5. C. 3. N. 4. The Fiſcal cites the latter end of this Section, but. 
omits to ſet down what the Author refers to in the C. 6. of that Title, the 
doing whereof will ſerve for an Anſwer. The Poſition is, Vnus teſtis non eſt 
audiendus, at ſi argumenta alia concurrant, audiendas eft ; One Witneſs is not 
to be regarded, but if other Arguments concur he is to be regarded. Now 
theſe Añgumenta mult be taken out of the C. 6, of that Title. Agumentum 
my eſt aliud quam ratio que rei dubiæ facit fidem, & eſt vel neceſſarium vel 
contingens; Neceſſarium, cujus conſequentia neceſſaria eſt, veluti coiviſſe eam 
que peperit, fartum feciſſe, qui rem furtivam efferens deprehenſus-eft. Contin- 
gens, cujus conſequentia probabilis eſt, veluti, cædem feciſſe, qui cruentatus eſt, 
« An Argument is only a Reaſon which proves a doubtful. thing, and is 
« either neceſſary or contingent. That is a neceſſary Argument whoſe 
© Conſequence is neceſſary ; As for inſtance, that ſhe who has brought 
« forth a Child has certainly known a Man, or that he who is taken in the 
« Fact carrying off Stoln Goods, has certainly committed Theft ; a con- 
« tingent Argument is that whoſe Conſequence is only probable ; as tor 
* inſtance, that the Man who is bloody has committed Slaughter. The 
neceſſary Argument obtains, in Criminal as well as in Civil Caſes ; But 
the contingent one, which the Lawyers call a Preſumption is not of ſuch 
force; However, our Author is of Opinion, that Contingentia Adrgumenta 
quarquam ſingula fidem non faciant, plura tamen conjuntta crimen manifeſt are 
poſſur, Rem uno atque altero exemplo declarabimus, occiſus eſt calendis Mevius, 
Iitius perempti inimicus fult, eidem ſepius no ſolum interminatas, fed VO inſe- 
diatus eff, cum deprehenderetir liſdem calendis in loca cedis, crucutatus, cum 
Gadlo cruento, ad menſuram vulneris facto, toto valtu expalluit, interrogatys 
| wil reſpoudit, trepide fugit. Hic ſingula quidem argumenta infirmiora fant, 
mverſa tamen cedis autorem Titium evidenter deſignaut. Smile eft illud, 
Clodius cam Pompeia, nudus cum nuda repertt ſunt in eodem cabili, preteriit 
14, momentum quo turp RY perfici porutt, Jam olim ille mulierem azperibat, 
| ad fluprum per literas.ſollicitaverat, Quis dubitet utrumque adulterii damnare? 
Tho contingent Arguments ſingly by themſelves make no Proof, yet ſe- 
* veral of them join'd together, may make the Crime evident. We ſhall 
© make it plain by an Inſtance or two. Mevius was killed on the firit day 
* of the Month: Titizs was an Enemy to the Perſon killed, and not only 
; frequently threatned him; but way-laid him; and when he Was found 
„ on that fame day of the Month in the Place of Slaughter, bloody, Wich 
. 2 bloody Sword, anſwerable to the Dimenſions of the Wound, he look d 
. as pale as Death 3 being examin'd, gave no Anfwer, bur run away in 2 
a fright. In chis Caſe indeed the Arguments ſingly conſider'd don t ſay 
much, but taken altogether, they plainly prove Ietius to have heen the 
1 2 | « Author 
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as the Law fays, ſuch Forgeries can only be diſcover'd by. Collation of 7 — 


Befides, Crimes according to their different Nature, muſt be divęrſly pro- I Inga. 
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e Author of the Murder, What follows is ſüch another, Inſtance, Chg, 
. and Pompera were found naked in the fame Bed, bur not in the AQ, the 
& time for that was-pai$'d, but he had long courted the Woman, ang ſol. 
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«. Jicited her to Lewdneſs by. Letters, then who. can make any doubt te 
&« charge them both With Adultery.” Now there being in the preſent caſ 5 
1 no ſuch Preſumptions is theſe are; The Rules laid down by this Lawyer 
* Suffcier. Matheus; thew the Circumſtances lybelled are not * relevant. 
The fourth Citation is from Gaul, J. 2. 06/466, N. 12, The ſetting dow; 
ok the Title of the Obſervation, which is, Jus venandi an ſervitus ſit realis,_ 
vel perſonals,” Whether Hunting be a real or perſonal Service; and alſo 
the Apoſtile-of the d which is, In materia decimarum teſtes ſingulares probant. 
In Matter ef Tytlies ſingle Witneſſes are good, does fhew, that the Mat. 
ter there treated is Civil, and not Criminal. And many things are allowed 
in civil Cafes, which are not in Criminals. A. Matheus ad lib. ff. 48. Hits, 
de Probationibus, Capi 2. Num, 1. Quicunque teſtes in cauſis civilibus eſſe nan 
poſſunt, its net in Criminalibus teſtimonii aictio eft : at non contra, quicu vue 


in caufis ctuilibus audiuntur, ii etiam in criminalibus audiendi ſunt, Gravis 
enim triminuliu julicia civilibus unt, ideoque & teſtium major delectus adhiben. 
dus eſt. Whoſoever cannot be Witneſſes in Civil Cauſes, are not to be 
« admitted in Criminal Cauſes, but the contrary does not hold, viz. that 
« whoever may be Witneſſes in Civil Cauſes, may alſo be admitted in Cri. 
e minal Cauſes ; for Criminal Cauſes are of more weight than Civil Cauſes, 
and therefore in Criminal Cauſes we ought to be more nice in the choice 
“ of Witneſſes. And the Author illuitrates this Doctrine by Examples { 
down in that Chapter. . iz | 5 
What has been 1aid, will ſerve to anſwer what is cited out of Giurba and 
8 Maſcardus; ww OE | 5 Fe | 5 | | 
| The Citation from Carpruvius's Criminal Practicks, Q. 123. N. 57. 1s 
imperfectly excerpted : For I ſhall give no other Anſwer, than what is in 
the ſame place from V. 55, to N. 59. Probani ur etiam Indicia ad Torturam per 
anicum Ieſtem, in caſu quo plura Iudicia ſimul concurrunt, ſuper quibus Teſtes 
examinati diverſimode aeponunt, ac unus de uno, alter de allo, tertius etiam di 
alio teſtificatur; Tum enim omuium Teſtificatio ſimul juuncta veriſimiliter facit de 
Reo, qui propterea ſub tormentis interrog art pole ſt. E1 fi euim hac de re uon ont 
ex parte Interpp. conveniant, nec deſint qui A ſſertionem hanc ſimpliciter rejiciant, 
Tefteſque hoſce, ut ſingulares conjungenaos non eſſe autument, eo quod ſinguli Ie. 
fles haudquaquam fidem faciant; Veriſſimum tamen eft, plures imperfectus Pio. 
bationes in cauſis Capitalibus conjungendos eſſe ad plenam Probationem faciendam, 
quoad effettum Torquendi : Quod Communiter Dd. placuiſſe, licet namque uni. 
cam Indicium ab uno Teſte probatum, Semiplenam Probationem & Fidem ad 
Nueſtionew de Reo habendam non faciat; Secus tamen res fe habet, (i plura Indi 
cia coneurrant, & - conjunttim Reum aggravent, quorum unumquodque per Ie. 
ftem ſingularem probetur- Nam una Preſumptio aliam adjuvat, plurimaque In. 
dicia conjuncta Fidem faciunt- . | in 
Quod ipſum tamen non aliter accipi velim, quam hiſce tribus concurrentibus 
Primo, ut Teftes ſint omni exceptione majores & Idonei ac Vite Probate, Secui- 
do, ut aeponant ſuper Indiciis proximis delicto, non etiam ſuper valde remotis Ii. 
diciit. Tertio, Indicia ſuper quibus Jeſtes iſti ſingulares deponunt ſunt plura, & 
talia que reddunt Animum Judicis quaſi certum quod Reus deliquerit ; Quorum 
alterutrum {i deficiat, nullum in Jure habeant Effectum. © Prefumptions maki 
Torture lawtul when there is but one Witneſs, in a Caſe where fever 
« Prefumptions concur, upon which Witneſſes being examined ſwear in 
different manner, and one witneſſes as to one Preſumption, another as t0 
« another, and a third concerning a third. Then all their Evidence being 
4 join'd together, makes the Charge againſt the Perſon probable, who 
ec therefore may be cxamin'd by Torture; for tho Interpreters don't al 


agree in this Point, and that ſome of them do abſolutely reje& this Op- 
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« nion, and. think theſe Teſtimonies are not to_be joim d, becauſe ſingle | 
4 Witneſſes don't make proof; yet it is a certain Truth, that in Capital 
4 Caſes ſeveral imperfect Proofs are to be jouYd together in order to make 
4 full Proof as to the Effect of Torture, This is the common Opinion of 
4 the Doctors, for tho one Preſumption prov'd by one Witneſs, does not 
4 make up half Proof in order co examine the Priſoner by Torture, yet the 
« Matter is otherwiſe if ſeveral Preſumptions concur jointly to charge the 
« Priſoner, of which auy one may be prov'd by a ſingle Witneſs ; for one A 
'« Preſumption ſtrengthens another, and many of them join'd together make ö 
« up a probt. But 1 would not have this to be underſtòbod to be ſo, except 
« when thoſe three things concur: 1. That the Witneſſes be above all Ex- = 
« ception, Proper 1n the Caſe, and of a good Life. 2. * hat they ſwear 4 
« 2s to Circumitances immediately relating to the Crime, and not as to . 
« thoſe which are very remote. 3. That the Preſumptions upon which 
« thoſe ſingle Witneſſes Wear, be ſeveral and ſuch as in a manner may fa- 
« tfy the Judge, that the Priſoner is guilty of the Crime; but if any of 
« thoſe tlungs be wanting, they can have no effect in Law. _ 1 
The Preſumptions in Swzzton's Caſe were not in the Indictment, but in 
the Frobation, and ſeem to have been very pregnant and near, whereas theſe 


libelled againſt Captain Green are molt remote. . 
But ro put this matter in its true Light, the Honourable Judge and Aﬀeſſors 
are defired co remember, That Preſumptions never reſpect the Delict, or the 
Corvus Dilicii, but the Delinquent, and the Perſon of the Accufed : For as 
Menoch, de Preſumpi. Li 1. C. 8. N. 2. very well lays, Preſumptio verſatur cir- 
ca id quod giſtum eft, ſed ignoratar qualiter geſtum; A Preſumption relates to the 
thing done, but nst to the manner of doing it. Now, in the Opinion of all 
Lawyers, Delictum debet eſſe manifeſtum, A Crime ought to be manifeſt, Ju- 
lus Clarus, Sententiarum Lib: 5. Q. 4. Scienduim eſt autem quod in omnem Ca- 
ſum nunqitaus debet Judeæ procedere ad aliquem actum, niſt pyius illi conſtet De- 
lickam ipſum fuiſſe commiſſum: * But you muſt know, that a Judge in nv 
« caſe ought to proceed to any Act of Court, except it appear to him be- 
„ fore-haud that che Crime was committed. And in that place, illuſtrates 
ths Doctrine by Examples, and the Authority of other Lawyers, to which 
I refer. His Scutiment in the end of tliat Queſtion being, Er ubi conſtet Sce- 
lus non interventljc, ſilebit Proceſſus: And where it appears that no Crime has 
been committed, Proceedings mult ſtop. e VV 
So that «6: conſtat de delitto, where the Crime is certain, the Doubt and 
Contoverſie ariſes about the Delinquent, ſo as it is uncertain whois the perſon 
Guilty, or the Committer of this Crime, whether it be Robbery, Piracy, or 
Murder. TFhote who admit of Probation, per Indicia & Argumenta, by Pre- 
ſumptions and Arguments, diſtinguiſh theſe into-Proxima & Remota, near 
and remote; and to each of them give a different Effect in Law. Carpæ. E. 
120. N. G. [ndicium deſinitur argumentum delicti perpetrati demonſtrativum, jeu 
Indicativam. Idem, Q.121. N. I. Iadicia propinqua ac terta, quorum unum- 
Ire ha per ſe ſufficit ad J orturam. Hujus geaerts Indiua uon veriſimilia ac pro- 
abilia ſed certa, non Jeià aut perfunctoria ſed urgeutia, non aubia aut equivoca, 
que multipliciter interpretart queunt, fea concludentia, EB ad Delictum in erentia 
ſant, & Crimini quaſi inherent, ita ut its apparentibas, mhil niſi Rei Confeſſio 
deefſe videatur. And N. 14. & ſeqqs Ut Indicium ſemiplene Probationis per. ſe 
ſolum ſulficiens & Idoneum ſit ad Torturam, tria requiruntar, I. UtTeſtisille uni- 
cas ſit omni exceptione major. 2. Vt hic Teſtts deponat de act immediato, quod 
fieri intelligitur, ſe Teſtis ſuæ a „ ertionis rationem per ſenſum corporeum rei conveni- 
entem reddat, quod nempe ipſemet Delictum ab accuſato perpetrari viderit vel pre- 
ſens interfuerit. Quare, ſs Teſtis non de ipſo crimine depoitat, ſed de aliquo actu 
ad Delictum proxime aceedente, Indicium ſufficiens non facit, Sicuti nec illius Teſti- 
monium idoneum ac ſufficiens eſt, qui deponit de Delicto quod in oculos cadit, & 
rationem reddit de alio ſenſu. 3. Ut Teſtis verbis dilucidis & indubitatis de Cri- 
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mine teſlifectar, © A Preſumption is defined tobe a demonſtrative or deelarayy, 
« Argument of à Crime Committed. Q. 121. N. 1. Nearand certain Pre. 


: 
* > 
: 


= 


t ſumptions, of which every one is ſufficient of it ſelf to juſtific Torture. Pre. 
« ſumptions of this kind, ought not to be likely or probable, but Certain, not 


« {light or trifling, but urgent, not doubtful or equivocal, that may admit 
« of many Interpretations, but concluding, really inferring the Crime, and 


4“ ſo inſeparable from it, that thoſe Preſumptions appearing, there ſeems to 


ce be nothing wanting but the Confeſſion of the Criminal. & NV. 14. and fol- 
“e following. To make the Preſumption of half full proof ſufficient to 
4“ juſtifie Torture, there are three things required. 1. That that one Withek 
«be beyond all Exception. 2. That the Witneſs ſwear as to the immediate 
AN, which muſt be underſtood, that the Witneſs give for the Reaſon of 


„ his Aﬀertion, ſome bodily ſenſe proper to the thing, as for 1nſtance, 


ce that he ſaw the Crime committed by the Priſoner, or was preſent At the 


c time: Therefore if the Witneſs don't fwear concerning the Crime it ſelf, 


©« but concerning ſome Act that comes next to the Crime, it is not a ſufficient 


« Preſumption. So neither is his Evidence proper and ſufficient, who fwears 


concerning a Crime that is the Object of ſight, and gives an account of 
cc it from ſome other ſenſe. 3. That the Evidence concerning the Crime be 
&« .in clear and not doubtful Expreſſions. After which our Author gives Ex. 


amples, and it is to be obſerved, That theſe Indicia, Preſumptions, are re. 
Jr in order to Torture; for they are not, in this Author's Opinion, ſuf. 


cient to condemn, unleſs they be Certiſſima, Indubitatiſſima, & Luce Meridi. 
ana Clariora, moſt certain, undoubted, and as clear as the, Sun at Noon, in 


which Caſe they have the Effect of a compleat Probation, 


The Indicia Remota, remote Preſumptions, which arealfo term'd, Dubitati, 


Semiplena, que rem veram eſſe arguunt, non ſemper ſed plerumque tantum, ani: 


* Name. 


+ F or feited. 


etiam non dicuntur ſimpliciter certa Indicia, ſed veriſimilia & probabilia, ſeu ve. 


luti certa Indicia: Doubtful, half- ful, which don't always argue the mat- 
« ter to be true, but almoſt always, whence it comes, that they are not 


« {imply calPd certain Preſumptions, but likely, probable, or almoſt certain 
« Preſumptions. And theſe cumulatively and in great number concurring, 
may bring a Perſon to Torture, but never to Condemnation. 3 
Now, by applying this general Doctrine to the Indictment, it is Juris ly. 
contraverſi, uncontravertible Law, that the Delictum, Crime it ſelf, cannot 


be proven per Indicia & Preſumptiones, by Tokens and Preſumptions; Andas 


to the Pannels, tho a Delict, Crime were proven per Teſt?s omni exceptione 
majores, by unexceptionable Witneſſes, yet it will appear, That the Circum- 
ſtances libelled, do not deſerve the Name of Indicia, Preſumptions; and tho 


they ſhould be allowed that * Compellation, yet they are Remotiſſima, very 


remote, and by conſequence, can have no Effect as to Condemnation. 
As to the Additional Concluſion, that the Shipand Cargo ſhould be Eſche- 
ated q, the Fiſcal cites a wrong place, and ſuppoſes the caſe to be what it b 


not: But ſeeing he values Mr. Molleys Authority ſo much, his Opinion in this 
Matter, as expreſt in the fame Treatiſe, C. 4. §. 21, 22. is thus, By 


the Law Marize, if Goods are taken by a Pirat, and afterwards the Pirat at- 
tacks another Ship, but in the attempt is conquered, the Prize becomes ab- 
ſolutely the Captors, ſaving the account to be rendered tothe Admiral; and 
it is accounted in Law a juſt Caption of whatſoever may be got or taken from 
ſuch Beaſts of prey, be the ſame in their own or in their Succeſſors Poſſeſſi 
on. But then an account ought to be rendered to the Admiral, who may 


(if they happen to be the Goods of the Fellow Subject of the Captors, or of 


Nations in Amity with his own Sovereign) make Reſtitution to the Owner, 
the Coſts and Charges, and what other things in Equity ſhall be decreed to 
the Captor, firſt conſidered and deducted. 
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PURSUERS. Procurators m DEFEN CE, 

Mr. Alexander Higgins Procurator-tiſcal. Sir Dawid Thoirs, 

Sir James Stuart Her Majeſty's Advocat. Sir Walter Pringle, 

Sir David Dalrymple, and Mr. William Mr. David Forbes. 

Carmichael Her Majeſty's Solicitors. Mr. George Alexander. 
Sir Patrick Home. ” | Mr. Jahn Elphinſton. 
Sir Gilbert Eliot. Mr. John Spotſwood, 
Mr. Alexander Mackleod. Advocats. 


8 C399) 

9 22. By the Statute 27 Edward 3. Cap. 13. If a Merchant loſe his Goods 
it Sea, by Piracy or Tempeſt (not being wrack d) and they afterwards come 
to Land, if he can make Proof they are his Goods, they ſhall be reſtored to 
him in places guildable by the King's Officers, and ſix Men of the Country. 

This Law hath a very near Relation with that of the Romans, called de 
Uſucapione, or the Atinian Law ; tor Atinius enacted, That the Plea of Pre- 
{cription or long Poſſeſſion, ſhould not avail in things that had been ſtollen, 
but the Intereſt that the right Owners had, ſhould remain perpetual : The 
Words of the Law are theſe, Quod ſurreptum eſt, ejus rei Mterna auttoritas 
ſet. Where by Auctoritas, Authority, is meaned Jus Dominii, the Right 
of the Proprietor remains perpetual, tho a thing, be ſtole. 


Curia Juſticiaria Supreme Curie Admiralitatis tenta in 
Pretorio, vel nova Domo Seſſionis Burgi de Edinburgo, decimo tertio 
die Menſis Marti, 1705. per Judicem dictæ Curie, & per honora- 
tiſſemos viros Joannem Comitem de Loudoun, Joannem Dominum de | 

Beilhaven, Dominos Robertum Dundaſs de Arneſtoun, Joannem 4 

Home de Blackadder, G. Joannem Cockburn de Ormiſtoun Aſ- | | 
| 


ſe ores. 


Curia Legitime Affirmata. 
Intran. | | . | 1 

Captain Thomas Green, Commander of the Ship called the Worceſter, now in 1 
Bruntiſland Harbour. . ren | 1 

Captain John Madder Chief. mate of the ſaid Ship. | 9 

John Reynolds Second- mate of the ſaid Ship. 1 

Thomas Linſteed Aſſiltant to the deceas'd Supercargo of the ſaid Ship. | 

James Burn Boatiwain of the ſaid Ship. 4 

James Simpſon Gunner. 6 

Andrew Robertſon Gunners-mate. 

John Bruckly Seaman. 

George Ritchen Seaman. 

Henry Reigle Carpenter of the ſaid Ship. 

George Haines Steward of the ſaid Ship. 

Samuel Wilcocks Chyrurgeon's Mate. 

George Glen Seaman. | 

Alexander Taylor Seaman. 

And John Bannantine Seaman in the ſaid Ship. 
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All of them indicted and accuſed at the Inſtance of Mr. Alexander Higgins, 
Procurator-fiſcal to the High Court of Admirality, for the Crimes of Piraq, 
Robbery and Murder, in manner mentioned in the two ſeveral Indictments rai- 
kd againſt them thereanent, before inſert in the Court holden the fifth of 
March inſtant. | ; 


r. Francis Grant. 


Advocats. * 
K 2 The 
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Ihe Libels and Informations for both Parties, being read over in greſencecf 
the ſaid Judge and Aſſeſſors, and in preſence of the Pannels and Aſſizers. 
The judge and Aſſeſſors having advifed both the Indictments purſued 
by Mr. Alexander Higgins, Procurator-Fiſcal of the High Court of Admirality 
againſt Captain Thomas Green, and the hail Pannels in both Indictments, wit! 
the foregoing Debate thereupon ; They find, that Keigle, and the other Pan. 
nels in the firſt Indictment, cannot be delayed in their Trial, on pretence that 
Captain Green, as their Commander, ought to be firſt diſcuſt; and therefore 
repel the firſt Dilatory Defence: And find, that Reynolds being libelled a. 
gainſt, as ſocius criminis, a Fellow-Criminal; and there being no Speciality 
or particular Ground of Exculpation proponed, why he {ſhould be previouſ 
tried, therefore * repel the ſecond dilatory Detence proponed for Captain 
Green, and theſe in the Indictment with him, and repel the Objection again 
the Generality of the Indictments, in regard of the Nature of the Crimes. 
and find the Crimes of Piracy, or Robbery, or Murder, as libelled, being 
proven by clear and plain Evidence, || relevant to infer the Pains of Death, 


and Conhication of Moveables, eng the Conſideration of the addition 


Concluſion of the Libels until the Verdict of the Aſſize be returned, and re. 
pel the other Defences proponed for the Pannels, and remit the whole to the 


Knowledge of an Aſſize. 555 
ROI. FREI 


The judge of the High Court of Admirality and Aſſeſſors continue the 
Dyet at the ſaid Mr. Alexander Higgins's Inſtance, againſt the foreſaid * hai 
Pannels, till to morrow, being the 14th Inſtant, at eight a Clock in the Mor. 


ning; and ordains the Aſſizers and Witneſſes to attend then, ilk Perſon un. 


James 1 Gunner. 
4 


Curia Juſticiaria Supreme Curiæ Admiralitatis tenta it 


der the pain of 200 Merks, and the Pannels to be carried back to Priſon, 


Pretorio, vel nova Domo Seſſionis Burgi de Edinburgo, decimo quar- 
to die Menſis Martii, 1705. per Tudicem dictæ Curie, &. per Hons 
ratiſſimos Viros Joannem Comitem de Loudoun, Joannem Dominm 
de Beilhaven, Dominos Robertum Dundaſs de Arniſtoun, Joannem 
Home de Blackadder, & Joannem Cockburn de Ormiſtoun, 


Aſſeſſores. 


Intran. 9 85 | | 
Captain Thomas Green, Commander of the Ship called the Worceſter, now in 
Bruntiſland Harbour. £4 
Captain John Madder Chief-Mate of the ſaid Ship. 
John Reynolds Second-Mate of the ſaid Ship. 
Thomas Linſteed Aſſiſtant to the deceaſt Sypercargo of the faid Ship. 
James Burn Boatſwain of the ſaid Ship. | 


Curia Legitime A formats 


Andrew Robertſon Gunner's Mate. 

John Bruckly Seaman. 

Goorge Kjtchin Seaman. = 
Henry Keigle Carpenter of the faid Ship: 
George Haines Steward of the ſaid Ship. 
Samuel Wilcocks Chyrurgeon's Mate. 
George Glen Seaman. 

Alexander Taylor Seaman, and 
John Bannantine Seaman in the ſaid Ship, 


PURSU 


+ PURSUERS. ©  PROCURATORS in Defence. 
Mr. Alexander Higgins Procurator-Fiſcal. Sir David Thoirs, - 


8 * 


Sir James Staart her Majeſty's Advocat. Sir Walter Pringle. 
Sir Devid Dalrymple and Mr. William Mr. David Forbes. i 
Carmichael, Her Majeſty's Solicitors. Mr. George Alexander, 
Sir Patrick Home. ah Mr. John Elphinſton. 
Sir Gilbert Eliot. Mr. John Spot ſmood. 
Mr. Alexander Mackleod. : Advocats. 


Mr. Francis Grant. Advocats. 
„3 Fu. 
Archibald Drummond Skipper in Leith. James Marjoribanks Merchant in E- * wr. of aſtip 


hn Findlayſon Skipper in Borroſtoun- dinburgh. 1 
* Edward Marjoribanks + of Halyards.? Of; ov. 


Mark Stark Skipper there. Sir James Fleeming of Rathobyres. Eco: Dia, 
James Jamiſon Skipper in Queencferr). James Gordon Senior, and denotes the place 


John Mathie Skipper in Preſtounpans. Robert Forreſt Merchants in Edinb of * ; Perſe 


| mand. 
Robert Innes. | 
Robert Walwood. 

William Blackwood. 

George Clark and 


Millam Neilſon Merchants in Edinburgh. 
The Aſſize lawfully ſworn, and no Objection of the Law in the contrary. 


Mr. Alexander Higgins the Purſuer, for Probation. 
adduced the Witneſſes after Deponing, viz. 


* COmpeared Antonio Ferdinando Cook's Mate of the Ship the Worceſter, . jpprarct. 
which was Commanded by Captain Thomas Green, aged twenty four 
Years, or thereby, unmarried ; with Captain George Teaman Merchant in 
Dundee, ſworn Interpreter: And the ſaid Antonio Ferdinando being ſolemnly 
ſworn, + purged of partial Counſel, examined and interrogat upon the Libels, + i. e. Sotemn- 
or Indictments. And being interrogat if he believed in GOD, and if he was J that 
| PS, 3 rr Cor Aſt. $$ he wou tell 
a Chriſtian, Depones, That he believes in GOD, and that he was born of he 7,14, and 
Chriſtian Parents, and is a Chriſtian himſelf. And being interrogat upon the ng es 
indictment, Depoes, That at Callicoiloan upon the Coaſt of Malabar, the De- 5 "ag 
ponent did come aboard the Sloop belonging to Captain Greez's Ship called dice or 1-nil 
the Worceſter ; at which time the Deponent did enter to the Service of 4%» 9 
2 2 4 | £54 . the Priſoners at 
Mr. Loveday Purſer of the faid Ship, and the Deponent cannot be poſitive of h Bu, mat be 
the time of his coming aboard, but believes it was about two Years and ag 7 gon 
half ſince, and went in the ſaid Sloop from Callicoiloan to Keilon, from thence miſe f of Aae, 
to Cochetne, and from Cocheene to Callecut, and from that to Tilicherry ; And Deed, for giv- 
Depozes, That upon the Coaſt of Malabar thereafter, he did ſee an Engage. t den, n: 
ment betwixt the faid Sloop, the Ship the Worceſter, and another Ship tailed was ſuborn:d, 
by Wyize-men, ſpeaking Engliſb, and the ſaid Ship did bear Ezg/iſp Colours. — 95 =. 
And being interrogat by the || Pannels, what were the Colours the ſaid Ship jwesr, er what 
did bear, Depones, that they were of White, Red and Black, like to thele he ſhould ſay in 
t. - . a - . did b J d h i ſt h . id C - this Trial. 
at the ſaid Captain Green's Ship did bear; and that firſt the ſaid Captain 


; Priſoners. 
8 U. Green, the Merchant and Mr. Loveday went aboard the ſaid Strangers Ship, dt 
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535 T3 EST 
and ſtayed for about the ſpice of a Glaſs, and then returned aboard the re. 
Kae hen did Mam the Sloop of the ſaid Ship the Hœcgſter, with about 20 
* | Men, whereof were Captain Green himſelf, Mr. Loveaay, and the Supercargo. 
| the Carpenter and Gunner, and that tlie Gunner's Name, was: James Simpf, 
whom the Deponent knows, and points to at the Bar; and that there Were 
four Guns and two, Patteraroes aboard the fait Sloop, and thereafter Cay. 
tain Madder came aboard of the Sloop, and that they did engage the faidothe; 
Ship for the firſt and fecond Days, and upon the third Day the ſaid Ship was 
boarded by thoſe in the Sloop, who when they came aboard, did take up thoſc 
of the Crew of the ſaid Ship from under Deck, killed them with Hatchet; 
and threw them over board; and that Captain Green, Captain Madder, and 
James Simpſon the Gunner, were three of theſe who went aboard and killed 
the Men; and Depones, That the Ship the Worceſter came up during the ſaid 
Engagement, and did fire at the faid Ship, but theſe in the Worceſter did not 
board her: And the Deponent believes, that the Men who were killed and 
thrown over board, as {aid is, were about ten in number; and Depoxes, That 
there were but few Goods aboard the ſaid taken Ship, which were carried x 
board the Worceſter, and amongſt the reſt he & minds of ſome Cina Root 
and Depores, That the ſaid Ship which was taken, was ſailed by ſome of the 
Crew of, the Worceſter, and carried to Callicoiloan, and there ſold, and that 
the ſaid Ship was not tied with a Tow to the Ship Worcefter : And the Depo- 
nent knows not what Men were killed aboard the Sloop or Worceſter, or if 
any were killed, but the Deponent himſelf was wounded in the Arm, and 
which Wound he now ſhows to the view of all; Depozes, That Captain 
Madder told the Deponent, that if ever he did tell any Perſon, either white 
or black of the faid Engagement, that he the ſaid Captain would kill the 
Deponent, and heave him over board; Depones, That the Upper-Coat which 
the Deponent + preſently wears, was found aboard of the faid taken Ship, 
and which the Deponent has kept ſince that time; Depones, That duringthe 
ſaid Engagement, Haines, Bannantine, Bruckly, Wilcocks, Burn, Robertſon 
Glen and 1 aylor, eight of the Pannels were aboard the Ship the Worceſter, and 
that Keigle, Kitchen and Linſteed were aboard the Sloop with Captain Gyety, 
Madder and Simpſon ; and believes that Reynolds was then aſhore at Callicoils 
an; and Depones, That the ſaid Ship was fold to a King in Malabar, and that 
the Man who bought the ſaid Ship bears a Malabar Name, whoſe Servant is 
called Coge Commodo ; and Depoxes, that the ſaid Engagement happened be 
tween Ti/licherry and Callecut, upon the Coaff of Malabar ; and Depones, That 
he cannot poſitively tell how many Guns the taken Ship did bear, but thinks 
they were about twenty, ſmall and great: And the Deponent believes that 
the Engagement happened about a Month after the Deponent went aboard 
of Captain Green's Sloop, and cannot be poſitive when the Ship the Worceſter 
did engage the ſaid taken Ship, whether firſt, ſecond, or third Day; De 
pores, That the Engagement was by way of a running Fight; Depones, That 
he knows not who did fail in the ſaid taken Ship to Callicoiloan. Cauſa Scien. 
tie, the way how he came to know this, the Deponent was aboard the faid 
Sloop during the time of the ſaid Engagement, and ſaw and heard, as he has 
deponed ; and this is the Truth, as he ſhall anſwer to GOD; Depoues, He 
can write after the Malabar Character: And this Depoſition is allo ſigned by 
the ſaid Captain George Teaman the ſworn Interpreter. 3 0 
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Antonio Ferdinand. 
Eeo. Teaman. 
ROT. FORBES. 
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he had bou ght the Ship too dear, and that he ſaid, he had bought one the Year 
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Po Ompeared Chatles May, Chyrurgeon of the Ship the Kore, Comman- 
1 dediby Captain Green, aged twenty ſix Years, or thereby, unmarried, 
wo being ſolemnly ſworn, purged of partial Counſel, examined and inter- 
rogat upon the Libel, Depones, That he was aboard of Captain Green's Ship 
the Morte ſter, and went from England with her; that when the faid Ship 
went to the COaſt of Malabar, the Deponent was ſet aſhore at the Hecł, 
which-is the Landing - place, and from thence went up ſome Miles to Calli- 
coifoan; and fome time thereafter, about /a Fortnight, the Deponent did hear 
the Firing of Gung as at Sea, and did meet with Coge Commodo, who was Mer- 


chant to the ſaid Ship, and bought ſome things from them, with Frarciſco 


ie Olivera, the Linguiſter of the {aid Ship, who had come that Day from the 


Jheck, and that the Deponent asked him what meant the Shooting, and that 


the faid-Coge Commodo and Franciſco ae Olivera anſwered the Deponent, That 


the Worceſter had gone out, and was fighting at Sea with another Ship ; and De- 
pores, That the next Morning the Deponent came to the Shore, where he did 


ſee the Ship the Worceſter riding in her Birth, that is, much about the ſame 
place where ſhe had lyen before, and that the ſaid place was about four Miles 
from the Shore; Depones, That there was then another Veſſel riding with 


the Worceſter at her Stern; Depones, That about ſome time thereafter, in 
the fame Morning, the Deponent did ſee the Long-Boat of the Worceſter co- 


ming to the Shore in a great haſte, and that when the Boat landed, the Depo- 


nent asked the Men what was the matter that brought them aſhore, it not 
being ordinar for Boats to come over the Bar, by reaſon of a great Sea : And 
the Men anſwered, That Captain Madder had ſent them aſhore tor a Pinguet- 
ta (which is the Name of a certain kind of Boat) with Water, becauſe they 
had ſpilt and ftaved all their Water aboard, and that they had been Busking 


all Night, which the Deponent underſtood, meant, that they had been at fore 


Labour and Fatigue, as if their Ship had been driven from her Anchor, and 
bearing up again; Depones, That he did not ſpeak at that time with the Men 


| inrelation to any Fight, but that the aid Men told him, they had brought a 


Ship in with them, and that the Deponent made no ſtay at the Shore, but 


| returned immediately to Callicoiloan, where his Patients were; Depozes, That 
fe or fix Days thereafter, the Deponent went aboard the Worceſter for ſome 


Medicines which he wanted for the uſe of his Patients, and that when he came 


aboard, the Deponent ſaw the Deck of the Worcefter lumbered with Goods, 
| and five or {ix Cheſts alſo, and ſome Balls of Goods; and that the Deponent 


did then ſay to Mr. Madder, Seignior, What have you got there, you are full 
of Buſineſs; and that Mt. Madder did then curſe him, and bid him go mind 
his Plaiſter-Box; and Depoxes, That the Deponent was afterwards informed, 


| that the Ship which was riding at Stern of the }orceffer, was fold to Coge Com- 
| modo, the Ship's Merchant at Keilon River, and the ſaid Ship was brought 
| there by a part of the Worceffer's Crew, who immediately left hier, ſo ſoon as 


they had brought her to an Anchor, or otherways fixed her; Hehpones, That 
the *.Linguiſter likewiſe told the Deponent, That Coge ( 4odo complained, 
before, cheaper, tho four times the Value; Depones, That ſome time there- 
after, the Sloop came down the Coaſt, and that Aatanio Ferdinamdo was {ent 
aſhore to the Deponent at the Tbeck, and that the faid Atomo Ferdinaudo the 


Black was wounded in the Arm, and that the Deponent did take off the + Dreſ- Þ 2119. 


ing of the ſaid Wound, and found it to be a Fracture, and that it lookt as if 


the Wound had been occaſioned by a Gun-ſhot, and that the Deponent 


asked the ſaid Antonio Ferdinando the Black, who had dreſſed the Wound, or 
ſet his Arm, and that the faid Black did tell the Deponent, that he was ſet 


Yhore at Cocheene, and there dreſſed by a Datch Chyrurgeon; and Depones, 
hat ſome time thereafter, he went aboard the Worceſter, and called for the 


ud Black, and any other Perſons that were ill; and there came to him to 
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his Cheſt, Duncan Mackay, and another which the Deponent thinks waz 
Edward Cuming, but cannot be poſitive, and that theſe Perſons were alſo 
Wounded, and that the faid Black was likeways there. And Depones, That 
he did ask his faid Patients how they came by their Wounds, and that 

Mr. Madder hearing the Deponent ask Queſtions, he came to the Deponen 
and bid him ask no Queſtions; and like ways diſcharged the Patients to anſwer 
the Deponent any Queſtions upon their Peril: And the Deponent then faid 
to Mr. Madder that he had no Command over him, and that Mr. Madde, an- 
ſwered, that he would go to one ho had command over the Deponent; And 

that the ſaid Madder went up accordingly, and thereafter returned and orde. 

red the Deponent immediatly aſhore; and the Deponent was accordingly 
carried aſhore in the Pingutta that was lying by the Ships fide. Depones 
That all this which the Deponent has before Deponed upon, did fall out about 

the Months of Januar) or February, 1703 Years. Depones, That while the 

Ship the Worceſter was going up the Coaſt of Malabar, Mr. Linfleed, one of the 
Crew, was left at Keilon, which was near ſeven Leagues, or about twenty 

one Miles from Callicoiloan, and that the ſaid Linſteed was left there with one 
Mr. Hammond, to take care of ſome part of the Cargo which was to be Put 
aboard of the Ship. Depones, That he did not fee the ſaid Mr. Linſteed at 
Keiloz, but only heard that he was left there, and remained there, as the 
Deponent heard, till the Ship came back. And Depones, that the ſhooting 
which the Deponent heard, was before the Ship came back, as he has already 
deponed; And Depones, that thereafter during the Voage he never heard the 
Crew, or any of them, talk of their taking a Ship: Depones, that whilſt 
the Deponent heard the ſaid ſhooting, Mr. Loveday and Mr. Otlay were a. 
a ſhore at Callico:loan ; and Depones, that when the Worceſter ſailed from England, 
the Crew was about 35 or 36 in Number. Deponcs, that while the Deps- 
5 nent was aboard, the Ship went no further up than Callecut; And Depone, 
that the Reaſon how he knows Mr. Hammond and Mr. Linſteed were aſhore 
at Keilon, was, that he heard the Supercargo deſire the ſaid perſons to go ajhore 
and take care of ſome part of the Cargo: And Depones, that he was but 
twoor three Hours aboard after he heard the Szpercargo give the ſaid Order, 
And faw not the faid two perſons Hammond and Linſteed go aſhore. And 
RP Depones, that it was in the Ship the Worceſter's going up the Coaſt of Malabu, 
that the Deponent heard the ſhooting. Depones, that upon that Coaſt the Ship 
ſprung a Leak, and did from thence fail to Bengal, in order to have the fame 
helped ; And Depozes, that he knows not how many Leagues there was 
betwixt the place where the Leak ſprung and Bengal, but that it was about 
5 Weeks failing : Depones, that he knows not the Reaſon why the Ship was 
not brought into ſome place on the Coaſt of Malabar for being re fitted; De 
pones, that when the Deponent came aboard from Callico:loay, that the 
Ship weighed Anchor, and failed to Cocheene, and from that to Callecut, and 
thereafter came back the ſame way: Depones, that there were ſome Goods 
put aboard the Ship from Callecut, but none at Cocheene, as the Deponent 
remembers. And further depones, that when the Deponent returned, ht 
found Mr. Hammond and Mr. Linſteed aſhore at Reilon. Cauſa ſcientiæ pat 
The way how he comes to know this is evident. And this is the Truths 


he ſhall anſwer to GOD. 
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Charles May. 
ROBERT FORBES. 


Com- 
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Ompeared Antonio Frauciſco Servant to Captain Thomas Green, Commander 
(of the Ship the Morceſter, aged 22 Years or thereby, unmarried; witli 
Captain George Teaman: Merchant in Dandee his Interpreter, and the ſaid An 
zonio Franciſco being ſolemnly Sworn, purged of partial Counſel, Examined 
and interrogat upon the Libel purſued by the Procurator - fiſcal, againſt the faid 


Re Fi 


A 1 
8 * - 
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| 
5 Captain Green, and rhe other Pannels; Depones, That the Deponeat believes 
id there is a GOD, and his Miſtreſs at Pegy cauſed Baptize him a Chriſtian, and 
n. he owns the Chriſtian Religion, and he came to the Service of Captain Green 
d at Delagoa. Depones, That upon the Coalt of Malabar, while the Deponent was 
e aboard of the Morceſter, he heard {ome ſhooting of Guns from aboard the Wor. 


refer, to the Number of ſix, or thereby, and that the Deponent in the mean 
time was chained and nailed to the Floor of the Fore-Caſtle in the ſaid Ship, 
and he heard no ſhooting from any other Ship: Depones, that two days after 


Ne the Deponent heard the ſaid ſhooting, he ſaw ſome Goods brought aboard the 
ne ſaid ſhip the Worcefer, and which Antonio Ferdinando the other Black, told the 


Deponent, were brought from another Ship which they had taken; And like- 
wile the ſaid Black told the Deponent, that at the ſame time Captain Madder 
had given ſome Rack, id eft, Brandy to the Men; and at the ſame time, the o- 
ther Black told the Deponent likeways, that there were Ten men of the Crew 


Ne of the taken Ship killed when ſhe was taken, and that the ſaid Black did let 
Ig the Deponent lee a Plaiſter on his Arm, upon which he ſaid he had got a 
ly Wound by a Shot while in the Sloop taking the other Ship, and that he told 
he the Deponent that the ſaid Ship was taken by the Sloop belonging to the Wor- 
it ceſter, and that the Deponent neither heard of, nor did ſee any other wounded 
a. men. Depones, that he does not know where they were failing after he 
a, heard the ſhooting, but he was told by the other Black, that they were ſail- 
0- ing to Callicoiloan, and the ſaid other Black did forbid the Deponeat to tell 


any perſon whatſomever of the ſaid Engagement; and the Deponent does 
not remember how long it is ſince he heard the ſaid ſhooting of Guns: And 
depones, that Antonio Ferdinando the other Black, told the Deponent all theſe 


15 Matters upon the Coaſt of Malabar, and that the {aid Antonio came Aboard the 
l Ship the Worceſter when they were going to Bengal. And aepones, that while 
nd he was chained to the Fore-caitle, he knows not who were aboard, or who 
dr, were aſhore, and that he was ſo chained for the {pace of two Months, and 
UP that he was ſo chained to the Fore- caſtle about ten days before he heard the 


laid ſhooting ; Cauſa ſcientiæ patet : Depones he cannot write; This Oath ſigned 


by the ſaid Captain George Teamar the Deponents Interpreter. 
George Jeaman. 


ROBERT FORBES. 


f TOmpcared James Wilkie Taylor, Burges of Fainburgb, aged twenty five 
Years or thereby, Married, who being ſolemnly ſworn, - purged of par- 
tial Counſel, Examined and Interrogat upon the Libel purſued by the Procu- 
rator-fiſcal, againſt Captain Green and the other Pannels, Depones, I hat in Octo. 
ber laſt, after Captain Greens Ship was brought into Bruntiſland, the Deponent 
went over to Bruntiſland with his Mother, with a deſign to learn ſome News, 
or to get ſome notice of a Brother of his, Azdrew Willie, who had gone along 
with Captain Drummond to the Eaft-Indies, Depones, that after the Deponent 
and his Mother came to Bruntiſland, they went to Mrs. Seton's Houle, where 


laid George Haines, whether or not in his Voyage he had ſeen Captain Drum. 
mona? At which the faid Haines fell in a Paſſion, and ſaid, Damn me, what 
bave I to do with Captain Drummond. Depones, that the Deponent ſeeing Haine 
in ſuch a bad Humour, forbore for ſometime to ſpeak about his Brother or 
Captain Dyummond, but after that they had taken ſome Cups about, and a 
M the 


the Deponent fell in company with George Haines, whom the Deponent * pre- Nm ſtews 
ſently points in the Pannel, and after ſome diſcourſe, the Deponent asked the 4 the Bar. 


* Courted. 


* Inba bitant. 


* 


1 


* = 7 5 
the Deponent thought Haines in a better Mood, the Deponent asked the fad 
Haines; if he had not heard of, or ſeen any Scats Ship coming to or from the 
Eaſt-Indies 3 Nepones, That Haines then ſaid, that while their Ship: mas upon 
tlie. Caaſt of Malabar (mere they had taken in a Black, whom Haines pointed to, and 


bad by him at the time) 4 Dutch Ship jnfarmed them, that one Captain Drummang 


communding 4 Scots Ship, was turned Pirat, and that thereupon they manned their 
Sloop, and made themſelves ready, in caſe they ſhould have been attacqu d. But Haine, 
added, that they did not ſee the ſaid Captain Drummond, Depoyes, that the ſaid 
Haines did like ways ſay, That he had in his Cuſtody at the time the Ship the Wor- 
ceſter was ſeized in the Road of Leith, that which he would not have fallen in ti, 
Seizers Hands for twice the value of the Ship. And Depones, that the ſaid Haines 
likeways added, that he threw. it over- loard after the Ship was ſeized, ſaying, Ly 
them ſeek it nom in the bottom of the Sea. Depones, that while the Deponent Was 
diſcourſing withithe ſaid Haines about the worth of the Ship, the ſaid Haines {aid 
to the Deponent, that it would not be found to be fo rich as it was expected, 
but that there was ſtill in the Ship that which would never be found by the 
Seizers, unleſs they pulled her Board from Board, and that the ſaid Haines ſaid 
he knew very well where that thing lay. Depones, that his Mother having 
gone to the other Room to Mrs. Seton, the Miſtreſs of the Houſe, ſhe deſired the 
ſaid Mrs. Seton to enquire of Haines concerning her Son, the Deponents Brother, 
and that Mrs. Seton laid, that Haines was a * Suiter of Anne Seton her Daugh. 
ter, who would be more proper to enquire that of Haines, and that the next 
Morning Anne Setox declared in preſence of Kenneth Mackenzie, that Haines had 
ſaid to her, he found they had a deſign to pump him, but that they ſhould not le 
the wiſer of him, tho what he had ſaid, he had ſaid, but would ſay no more at that 
time. Canſa ſcientiæ patet. And this is the Truth as he ſhall anſwer to God. 
1 2 | James Wilkit, 
ROBERT": FORBES. 


NOmpeared Kenneth Mackenzie * Indweller in Cannongate, aged twenty 

1 ſeven Years, or thereby, Married, who being ſolemnly Sworn, purged 

of partial Counſel, examined and interrogat ut ſupra, Depones, that in the 
Month of October laſt, when the Ship the Worceſter was lying in Bruntiſland 
Harbour, the Deponent was in Widow Seroz's Houſe with George Haines, 
(whom he now points to in the Pannel) and James Wilkie, and heard the 


faid James Willie ask the ſaid Haines about Captain Thomas Drummona's Ship, 


at which the ſaid Hajzes fell in a paſſion, but the Deponent going out of the 
Room, heard no more what paſt ; And Depones, that the ſame Night, the De- 
ponent heard Mrs. W:lkze intreat the ſaid Widow Seton, to endeavour to get an 
Account, from any of Captain Greez's Crew, of her Son, who had gone 
Doctor aboard of the ſaid Captain Drummond's Ship; and having returned next 


morning, the Depanent heard Anne Seton, Daughter to the ſaid Widow Seton, 


tell, that Haines had ſaid to her, that they had a deſign to Pump him, but 
what he had ſaid, he had ſaid; and that he the ſaid Haines told the ſaid Anne 


Seton, when askt by her, why he fell in a Paſſion at the mentioning of Captain 


* Clerk for 
4 aw. huſixe ſs 0 


Drummond, that he anſwered, that he knew more of the ſaid Captain Drum- 


mond than he would tell. Cauſa ſcientie patet. And this is the Truth as he 
Hall anſwer to GOD. | | 
17 | Kenneth Muckenzie. 


ROBEKT FORBES. 


e William Mood, one of the Gunners of Her Majeſty's Artillery, aged 
Fifty three Years or thereby, Married, who being ſolemnly Sworn, pur- 
ged of partial Counſel, Examined and Interrogat t {upra, Dopones, that the 
Deponent was in Company with George Haines at Bruntifland, and that one Joln 
Henderſon * Writer in Edinburgh was likeways preſent : Depones, that the faid 
George Haines and the reſt in Company with the Deponent, having drunk 

5 | pretty 
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pretty warmly, the [aid George Haines fell in a melancholly Fitt, and John Heu- 

der {on Having asked the Reaſon, the ſaid Haines expreſt himſelf thus. I # 
4 opder that ſince we did not fink at Sea, that God does not male the Ground open | | 
du ſwallow us up when we are come «ſhore, for the Wickedneſs that has been commit- | 
1: during this lajt Voyage 0n board of that old Bitch Beſs, pointing to Captain 
Green's Ship; And Depores, that thereafter he went a walking with the faid 
George Harnes in the || Links of Bruntiſſand, and the Deponent happening to tell || Sn I 
the laid Haines, that Captain Madder's Uncle was burnt in Oyl for attempting w_ 
to burn the Dutch Ships at Amſterdam ; the ſaid George Haines did thereupon 7 
tell the Deponent, That if what Captain Madder had done, during this laſt Voyage 
dere as well known, he deſerved as much as his Uncle had met with. Cauſa ſcientiæ 

| patthe And this is the 'I ruth as he ſhall anſwer to God. 

| 9 William Wood. 

ROBERT FORBES. 


(Ompearea John Henderſon, Writer in Edinburgh, aged twenty Years or 
thereby, unmarried, who being ſolemnly ſworn, purged of partial Coun- 
el, examined and interrogat at ſupra, Depones, * conformis precedenti, viz, Wil. 4 William 
liun Wood, in omnibus, except as to what happened betwixt the ſaid William 1+ 09g 
Wood and George Haines in the Links of Bruntiſlaud, in relation to Captain 
Madder and his Uncle. Cauſa ſcientiæ patet. And this is the Truth as he ſhall 
an{wer to God. | 


John Henderſon. © 
3 ROBERT FORBES. 
("Qmprared Anne Seton, Indweller in Bruntifland, aged 19 Years or thereby, 
unmarried; who being ſolemnly {worn, purged of partial Counſel, ex- 
amined and interrogat ut ſupra, Depones, That ſhe was preſent with George 
Haines, one of Captain Greez's Crew (whom ſhe points at the Bar) in Brunt- 
Hand, at the time when Mrs. Millie and her Son were there, that Mrs. Willie 
:fired the Deponent to endeavour to learn if George Haines knew any thing 
of Captain Drummond, becauſe the ſaid Mrs. Willie had a Son that went along 
with him. Depones, That fhe the Deponent did accordingly inquire at Haines, 
but he denied that ever he ſaw the ſaid Ship, or knew any thing of her. De- 
dunes, That ſhe was likewiſe preſent with George Haines, when William Wood, 
one of Her Majeſty's Artillery, and John Henderſon, were in Company with 
him, and that at that time, George Haines in a melancholy Fit expreft himſelf 
thus : 1's E wonder, that ſince we did not ſink at Sea, that we are not (wallowed. 
up with the Ground aſhore, for the Sins committed on board of Captain Green's | 
| Sup. And depones, that he likeways added, during the laſt Voyage, And 
deponcs, that Haines ſaid to the Deponent, has he knew more of Captain Drum- 
mond tan what he would expreſs at that time. Depones, That the ſaid George 
Haines told the Deponent, That when the Ship was ſeized in Leith Road, he had 
aboard with him that which he mould not have had to fall in the Seizers hands for twice 
the value of the Ship, but that he threw the [ame over-board. Depones, That ſhe 
never talked with Haines about an old Sweet-heart that ſhe had aboard of 
Captain Drummond's Ship, nor did the {aid Haines ſay to the Deponent, That 
| ſhe would never ſee him again. And adepores, That ſhe never heard Haines ſay, 
| That there was yet aboard of the ſaid Ship what would not be found unleſs ſhe were 
| pulled Board from Board. And depones, That when the Deponent was inqui- 
ring of Haines about Mrs. Wzlkie's Son, that he ſaid, That ſhe deſigned to pump 
lim as Mr. Mackenzie had dine before. Cauſa ſcientiæ patet. And this is the 
Truth, as ſhe ſhall anf wer to God. 7 
_ Anne Seton. 


ROBERT FORBES. 
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NoOmpeared Captain John Brown Skipper in Lrith, aged 40 Years, or thereby, 
| 3 


married, who being ſolemnly ſworn, purged of partial Counſel, examined 
and interrogat at ſupra, Depones, That he went aboard the Ship the Worceſter 
when the Goods were unloaded, by Order of the Lords of the Committee of 
Privy-Council, and ſaw the Hatches which were faſt and ſealed, opened: 
Depones, That on the Larboard - ſide of the Ship, the Goods were much da. 
maged, and that few or none of the packt Goods were numbered or marked 
which is cuſtomary, and the Deponent himſelt never received any Goods by; 
what were marked, that he might know to whom they belonged; Depenes 
That the Goods aboard the faid Ship, were regularly enough ſtowed : And hy 
ing interrogat * for the Priſoners, whether or not it be cuſtomary that Goods 
be marked or numbered where there is a Sercargo aboard; Depones, That it i; 
always cuſtomary, whether they belong to ten, or one Man: And being in. 
terrogat for the Pannels, whether or not the reaſon why the Goods wanted 
Mark or Number, might be, becauſe that the Goods were much damaged 
and the Pepper ſpoil'd and heated; Depones, That where the Goods or Pepper, 
was ſpoiled, the Balls were all rotten to pieces, but where the Pepper and 0. 
ther Goods were intire, there were Balls and Packs which wanted both Num. 
bers and Marks: And being likewiſe interrogat by the Pannels, whether 
or not there were ſome Packs and Balls that had a common Ship-mark; and 
ſome who had only the Veſtige Þ thereof, being near worn out; Depones, 
That there were a great many who had a common Mark, and that it was plain 
and obvious, and that there were others who had no Mark at all, and that 
the moſt part wanted Marks altogether, and that there were two or three Balls 


| Was wineſs Which had the Veſtige of a Mark. Cauſa ſcientiæ; The Deponent || witneſſed 


the unloading of the ſaid Ship, at the defire of the Lords of the Committee of 
Privy-Council, and ſaw, and knows as he has deponed. And this is the Truth, 
as he {hall anſwer to God. | 

B i 7o. Brow, 


ROBERT” FORBES. 


"Ompeared Archibald Hodge Skipper in Leith, aged 40 Years, or thereby, 
married; who being ſolemnly ſworn, purged of partial Counſel, exami- 

ned and interrogat t ſupra, Depones, That he was aboard of the Ship the Mo. 
ceſter in Bruntiſland Harbour, when the Committee of Privy-Council came to 
rummage her, and ſaw Goods unloaded from aboard; Depones, That the molt 
part of the Goods wanted both Number and Marks, which is no wiſe common 
or regular in any Ship that ever the Deponent has ſeen : But the Deponent did 
never ſee any Eaſt-· India Ship unloaded before. Cauſa ſcientiæ patet. And this 
is the Truth, as he ſhall anſwer to GOD. © 5 
2 Archibald Hodge. 

ROBERT FORBES. 


" JOmpeared John Glen Gold- ſmith, Indweller in Leith, aged 43 Years, 0! 
thereby, married, who being ſolemnly ſworn, purged of partial Coun: 

ſel, examined and interrogat ut ſupra, Depones, That the ſecond day after the 
Ship the Worceſter came to Leith Road in Summer laſt, the Deponent went # 
board the ſaid Ship, and about twelve a Clock of the Day, the Deponent wi 
in the Cabine with Captain Maader and one Hammond, now in England, as ti 
Deponent is informed; at which time the ſaid Captain John Madder took a Sell 
out of his Pocket, and asked the Deponent, what he thought of the Scots Africi 
and Indian Companies Arms, and at the ſame time gave the Deponent the {a 
Seal in his Hand, to which the Deponent did look, and found thereon the 
St. Andrews Croſs, a Dromedary, or Camel, with a Caſtle on the back of 1, 
and a Ship with a: Rifing-Sun above the Helmet, and two wild Men as Suppor 


ters, and that the ſaid Seal, to the beſt of the Deponent's Memory, was neil 
9 the 


— 5 r 3 


And being interrogat if aboard the ſaid Ship, he did ſee the Impreſſion of the 


* , Ay 
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te bigneſs of an Engljb Half-Crowp, and had an Handle of Lipnim-vite 


{aid Seal upon any Paper, Depones negative; and further Depozes, That the 
Seal. now exhibited in Court, was not the ſame which Captain Madder did 
ſhow to the Deponent ; and whereupon he has deponed as above. Cana 


ſcientie patet. e uch, as h Dl aaf e 8 


1 John Glen. 
ROBERT FORBES. 


The Probation being ended as above, and the * Aſſize ordained to encloſe, * Fwy orde- 
ſome of the Aſſizers moved, that that Part of the Judges and Aſſeſſors + Inter- oo N 
loquitor, whereby they find the Crimes of Piracy, or Robbery, or Murder, as + wr or 
libelled, being proven by clear and plain Evidence, || relevant, &c. to be ex- Opinion. 3 
plained as to theſe Words, being proven by clear and plain Evidence, if the ſame | Su Rel 4 " 
did require, that the ſaid Crimes of Pu acy, or Robbery, or Murder, ſhould 
be proven by two or three Witneſſes, directly proving the foreſaid Crimes a 
Or, if it were only required, that the Crimes of Piracy, or Robbery, or Mur- 
der, as libelled, being proven by a clear and plain Evidence, as to the cumula- 
tive and concurring Preſumptions, whereby the ſame were alledged to be infer- 
red, altho two concurring Witneſſes ſhould not be found as to every ſeveral 
Preſumption, were ſufficient, The ſaid Judge and A ſſeſſors declared their 
meaning to be in the Terms of Law, viz. That tho there were not a direct 
Probation of the Crimes libelled, per idoncos Teſtes, vel inſtructa apertiſſimis da- 
eumentis, by proper Witneſſes, or made good by plain Proots ; yet if the Crimes 
did appear by the Qualifications and Circumſtances, as they were libelled, to 
be made out per zudicia ad probationem indubitata & Luce clariora, by undoubted 
Preſumptions as clear as Sun- ſhine, albeit every Circumſtance and Qualification 
were not proven by two direct Witneſſes, the ſame ſhould be held for a clear 
and plain Evidence. 3 

Thereafter, according to the Cuſtom obſerved in Criminal Courts and Pro- 
ceſſes, That the Advocats for the Purſuer, and for the Pannels, are allowed 
inc inde to ſpeech the Aſſize, and reſume and lay before the Aſſizers, the On 30:3 fides, 
Libel, with the Interloquitor paſt thereon, and apply the Probation led for in fei fr. 
proving thereof on the one part, and on the other to reſume the Defences 3 2 
for tlie Pannels, and to take off as much as poſſible, the weight of the Probation 
for their Defence and Exculpation; Sir David Dalrymple her Majeſty's Solicitor, 
one of the Aſſiſtants to the Procurator-Fiſcal in this Criminal Purſuit, ſpoke 
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to the * Aſſize in manner following. ng | * Jur)- 


„ Hearing. 
Giving 
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Command of 
their Captains. 


nature of the Crime, to your Conviction. 
Pour Buſineſs then, Gentlemen, is to apply or compare the Probation with 
the IndiAment, and to return your Verdict diſtinct, concerning what you 
think proven or not. e | 1 


and faithful, and therefore the leſs needs to be ſaid, either for clearing the na- 


dences: But to comply with the Cuſtom of ſuch Trials in this Kingdom, and 


in ding of the Probation, I detain you a little longer in Recapitulating what 
the Evidence. has paſt, with ſome few Obſervations, I hope not improper before ye 
| Withdraw. 5 1 | 


_ "only, eſpecially upon Traders, who are the moſt innocent. I he Crime of Pi- 
* ... racy is complex, and is made up of Oppreſſion, Robbery, and Murder, com- 
mitted in places far remote and ſolitary. And indeed if GOD had nat, in a moſt 
wonderful way, brought the Crimes whereof theſe Pannels ftand accuſed, to 


;bitrary account, and were bound by a * regulous Command, not ro reveal or anſwer 


reſtrain Men of ſuch deſperate Principles and Practices, than all the Ties of 
Religion or Nature: Yet GOD, in his Providence, has let in Light upon theſe 
dark and cruel Crimes, as it were by meer Accident: For I preſume, you are 
not ignorant, that the firſt Notices of this Matter proceeded from Words which 
were dropt in Paſſion, or expreſt by the weight of Guilt, concerning the Wicked- 
neſſes which have been done aboard the Worceſter during the laſt Voyage. 
Theſe, and ſome other Grounds of Suſpicion which appeared upon better In- 
quiry, were the occaſion of the Information given to the Government, and 
how cautious, the Lords of Her Majeſty's moſt Honourable Privy-Counc!, 
have been in examining the matter before any Proſecution was appointed, 
perſwade my ſelf, that you and the whole Nation know, and are ſatis hes. 


. 15 (58 3 5 5 
© Gentlemen of the INAU EST, 


F'OU have before you Indictments againſt the Pannels upon very attrocious 
1 Crimes, and theſe Indictments have been ſuſtained relevant, as libelled, 
by the Honourable Judge-Admiral, to be proven by clear and plain Evidence: 
But for your further Satisfaction, at the deſire of ſome of your own Number, 
made openly in Court: The Judge hath declared, That by theſe Words, Plain 
and clear Evidence, they do not confine the Aſſize to two concurring Witneſſes, 
but have left to you what Evidence is neceſſary to make Faith according to the 


It is a Happineſs, that this Truſt is in the Hands of Perſons fo diſcerning 
ture of the Crime, the manner of the Diſcovery, or for ſumming up the Evi. 


for preventing the Miſtakes into which the Lawyers on the other part, ſeem 
to lead you, Forgive me, if after a * Sederunt of Twelve Hours ſpent in Þ lea- 


|encloſe. - 
a As to the Crimes contained in the Indictment, it is obvions how hainous 
they are, and how hateful they render the Perſons who are truly guilty in 
the Eye of Law : A Prat is in a perpetual War with every Individual, and e- 
very State, Chriſtian or Infidel. Pirats properly have no Country, but by 
the nature of their Guilt, ſeparate themſelves, and renounce on the matter, 
the Benefit of all lawful Societies: They are worſe than ravenous Beaſts, in as 
far as their fatal Reaſon gives them a greater Faculty and Skill to do Evil: 
And whereas ſuch Creatures follow the Bent of their Natures, and that pro- 
miſcuouſly, Pirats extinguiſh Humanity in themſelves, and prey upon Men 


Light, they might have eſcap'd unpuniſhed in this World, to their own eternal 
Deſtruction, and to the great Loſs of ſuch who may be amended, or, preven- 
ted by the Example of their Puniſhment. But altho the Abuſes now com- 
plained of, happened in the vaſt Ocean, and at no leſs diſtance than the EA. In. 
dies, and that the Actors were tied by obvious Reaſon to Secrecy on their own 


ueſtions : And beſides all theſe, it is moſt probable, there was a moſt impi- 
ous Oath interpoſed, as uſes to be in ſuch Caſes, and which has more force to 


And 


—_—_ 1 


— CO c 


—_— = 
· 


4 
- 


% 


(51) - | 


And ao that the Probation has been ſolemnly led in preſence of this Court, 


and of the great number of all Qualities who have been preſent; I doubt not, 


ir will appear to you and all Men, who will ſuffer their Reaſon to act freely, 
c theſe Informations have been but too well founded. l 


tha 


The Indictment, as it concerns the Facts libelled, conſiſts chiefly dF eb) 
parts. The firſt concerns a Murder and Piracy happening upon the Coaſt of 
Malabar. The ſecond concerns Circumſtances which help to give Light to that 
P iracy, and which Circumſtances have happened ſince the Arriving of the 
Worceſter into this Country. | W e 

As to the firſt, Gentlemen, You have the Teſtimony of the firſt Witneſs 
Antonio Ferdinando, Who Depones, He came aboard of the Worceſter pon the 


Coaſt of Malabar, and that about 4 Month after, le [aw an Engagement etmiæt the 
Hoop belonging to the Worcelter, and another Ship ſailed by White-Men, ſpeaking 


Engliſh, and bearing ſach Colours as Captain Green's Ship did bear, and that the 
(attain and ſome others of the W orcelter's Crew went aboard the Stranger s Ship, 
and ſtayed about the ſbace of a Glaſs; that upon their return to the Worceſter, the 
Sloop was man d out with twenty Men, of which number, were the C-ptam bh imPelt, 
vith Madder, Simpſon, Keigle, Kitchen, and others; that the Sis: p was moun- 
ted with 4 Guns and 2 Patteraroes, that the Sloop engaged the Strangers Ship, and 
that there was a running Fight for 3 Days, during which time th: Worcelter came 
up and fired at the ſaid Ship, and that upon the third Day, the ſaid unfortunate Ship 


vas talen, (and what is fearful even to repeat) The Crew being about ten, were 


murdered and thrown over board; that the Goods were brought abcard of the Worce- 
ter, and the taken Ship was ſailed with à part of the Worceſter's Crew to Callicoi- 
loan, and there ſola to Coge Commodo ; that the Deponent himſelf was mounded, 
the Scar of which Wound was ſhown to you, Gentlemen, and the Court; and that he 
was commanded to keep Secreey under the higheſt Peril, and that the very Upper-Coat 


which he wears (and in my Judgment, appears to be Scots“ Rugg) was 4 part of .. Coarſe 
Cloath. 


the Spoil. E | >; 
As to this Teſtimony, Gentlemen, There are ſeveral things very obſervable, 


ſuch as the Stayedneſs, Simplicity and Conſtancy of this Witneſs, who, in + Solidiny. 


many Examinations before the Council, and Committee of Council, has uni- 


formly given the ſame Account which he has now deponed before this Honou- 


rable Court; not in the ſame. Form of conceived Words, but materially the 


lame, tho the {| Interrogators have been changed: And I think, it adds to the || Q ien 
weight of his Teftimony, that ye are Witneſſes how it was* emitred, while Ge. 


x ag under heavy Sickneſs, and forced to lie down at the end of the 
able. ; £ | 4 5 24 | 

2, It is obſervable, that this Witneſs Antonio Ferdinands had no acceſſion to 
the dilcovering of this matter, nor was at all an Informer: But the matter being 
inquired into, he did plainly and honeſtly acknowledge from the beginning, 
2s he has now deponed : Neither was the Story firſt told at Leith, nor fince 
the Pannels arriving in our Harbours: But it appears by the Teſtimony of An- 
tonio Franciſco the other Black, (who ſhews a great Inclination to tavour Cap- 
rain Green and the Pannels) that Ferdinando gave him the ſame account in ſub« 
{tance upon the Coaſt of Malabar: And this is further confirmed by String man 
the Cook, who told in ſeveral Examinations before the Council, that ſhortly 
after the ſaid Stringman came aboard on the Coaſt of Bengal, Ferdinando who 
was his Mate, gave him the like account of the Story: So that it is morall y evi- 
dent, that this account of the Crime was not invented with any. view of a 


Trial againſt the Captain and Crew. 1 on kit F 
3. It is worthy your Notice, that Captain Green had been aboard of the un. 


9 


fortunate Ship taken, as a Friend, and had opportunity to ſpy, that the Crew 


being but about ten, were too weak to man or defend a Ship of 20 Guns, 


1 hich, no Doubt, emboldened him to undertake the Wickedneſs complained 


N 


* Haiſter. 


+ OhRortunity. the very beginning. IL. have had little F occaſion to peruſe them, having ſeen 
i 03/erve. them this Morning for the firſt time; but one thing I could not but {| notice, 


that the Sloop was furniſhed with Arms 1n the Month of February libelled, and 
that the Arms were ſuch as the Teſtimony mentions. 2. He ſhows you 


as to two very notable Articles, viz. The bringing of the Goods aboard about thy 


Accident; or, if rather you are not ſatisfied, that joyning the Teſtimony of 


brought aboard, the riding of the taken Ship at the Stern of the VVorceſter, they 


ſtration, the Letter contains an Example, giving Direction how Letters ſhould 
be addreſt to the Writer himſelf. But neither was this Caution ſufficient, for 


$ WW — 28 
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It is obſervable, That the ſeveral Parts of Ferdinando's Teſtimony are for. 
fied by concurring Proofs. As firſt, by the Books found aboard, it appears, 


the Scar of his Wound upon his Arm, and as he depones, that he got it in the 
Engagement, ſo the Chyrurgeon depones, That he not only ſaw it, but thut ſhors. 
ly after the hearing of the Sho2ting, he had taken the * Dreſſing from off the M. ound, 
and found it a Fracture, and that it loo d like a Gun. ſbot, and that the Black came 
to his Cheſt a few Days thereafter to have it dreſt aboard, 3. The Teſtimony 
of Ferdinando is alſo confirmed by the Depolitions'of Fraxciſco and Mr. My, 


time. And by the Teſtimony of the ſaid Mr. May, as to the Ship taken 
riding at the Stern of the Worceſter, 4. Captain Madder's ſevere Commangz 
for obſerving of Secrecy, is not only deponed upon by Ferdinando the fir 
Witneſs, but alſo by May the Chyrurgeon, very circumſtantially: When Mr, 
May asked an innocent Queſtion, as one ſhould think, upon ſeeing the Deck 
lumbered with Goods, Mr. Madder anſwers, curſing him, and bids him mind 
his Plaiſter-Box. When May goes to his Cheſt, there came three Men 
to be dreſſed of their Wounds, of which the Black was one. May asks them 
how they came to be wounded, but Madder had followed, and commands Si. 
lence on their Peril; But Mr. May perſiſting in his Enquiry, Madder goes tothe 
Commander, and brings a poſitive Order to anſwer no Queſtions : Thus Fer. 
dinando and May concur as to the Command of Silence. Now, I put it to your 
Conſciences, Gentlemen, if ye think this Myſtery was uſed to cover a common 


Ferdinando with the Wounds, and the Silence ſo rigorouſly impoſed, the Goods 


do not evince the certainty of the Piracy and Murder libelled, as far as the nature 
of the thing can admit. 8 E 


To theſe, Gentlemen, Ye would be pleaſed to joyn in your Obſervation, that 
it is owned and demonſtrated from the Books taken aboard of the YVorcefter, 
that there ſprung a Leak in the ſaid Ship on the Coaſt of Malabar, and 
that it had been moſt natural for the Pannels to have carried their Ship to 
Goa or to Surrat, which was within ten Degrees failing, or thereabouts, yet 
the Pannels did chuſe, rather than continue on that Coaſt, to run along in: 
leaky Veſſel, a dangerous Courſe, round the Peninſula and the Iſland Kyilon, 
to the bottom of the Bay of Bengal, a Courſe of about 7 or 8c0 Leagues 
But that Fatigue and Riſque was {mal}, when compared with the Danger of 
repairing their Ship on a Coaſt, where their Crimes might be more eaſily dif 
covered. 2. Ir is remarkable, that the Books found aboard, and now lying 
before you, contain the full Inſtructions given to Captain Green and his 
Company from their alledged Owners, which have ſomething myſterious from 


that in the Inſtructions, one Arricle contains a Cypher, in which che Captain 
or Supercargo was to correſpond with their Owners: And altho this Cyphe: 
ſeems to be nice, and well enough deviſed at firſt to cover the Correſpondence 
from any ordinary Curioſity, yet ſo great An$iety has been ſhown concerning 
this Cypher, that the Fraighters ſend a Letter after the Ship, adding an In- 
ſtruction, that beſides the Character to be uſed, there ſhould be this farther 
Diſguiſe added, that rhe laſt Letter of the preceeding Word ſhould be 
always repeated before the firſt Letter of the next Word, of which, for Illu. 


next day another Letter is written, relating ſtill to the Cypher, and wherein 
the Writer exprelly adviſes, that the Letters from the Ship, ſhould not be dre 
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ed to himſelf, but to a Serivener, living in Street, London, and 
that they ſhould not be ſubſcribed: Why all this Myſtery? The Corre- 
. pondence mult be in Cypher, and this Cypher exquiſite and refined: And yet 
the Letters to be addreſt toa 3d Perſon obſcure,” for what I know ; they were 
not to contain any Addreſs or Subſcription; which ſhould either diſcover the 
Writer, or the Perſon to whom he writes? Fair Trading requires no ſuch Af. 
feRation: | But further, you will be pleaſed to notice, that the outward Cargo 
for a Ship of 200 Tuns, and 20 Guns mounted, failed with 36 Men, was in 


produced by themſelves, for inſtructing their Entry at the Cuſtom- 
' Houſe, and that too, for the moſt part, Arms: I have not ſo much Experi- 
ence in matters of Trade; but to me it ſeems very ſtrange, that a Voyage ſo 
exceedingly hazardous and expenſive, ſhould have been undertaken with fo 


ing joy ned with the ſhrewd Evidences of the Crimes, whereof theſe Fannels 
occurs in the Entry, and the Effects are ſo Tragical in ſuch an Inquiry, 
I hope, I ſhall be forgiven by every Body, having laid them before you 
with as much Tenderneſs to the Fraighters (with whom I have nothing to do) 
as poſſible. JJ oO EE 
1 to the ſecond part of the Libel, I mean, theſe Circumſtances which con- 
cur to give Light to the Crimes chiefly libelled ; there. is alſo ſufficient Evi- 
dence. The firſt of theſe Circumſtances is, what concerns Mr. Reynolds, one of 
the Pannels: The Indictment bears, that there was a Letter found writ to him 
by his Wife's Siſter, in return to one of his writ to his Wife, wherein his ſaid 
Siſter adviſes him to confeſs, - adding, that in his own Letter which ſhe had 
ſeen, he ſays, That ſome of their Men had baſely confeſſed ; which implied, that 
they were guilty : And Reynolds being queſtioned upon this. Letter, produced 
the Copy of his Letter to his Wife, which occaſioned his Siſter's writing to 
him, agreeing with this Letter; Theſe you have before you. 12 5 

I am not ignorant, that Ferdinando the firſt Witneſs ſays, He believes Rey- 
nolds was aſbore; but the Teſtimony as to that, is not poſitive; neither is it, 
in my Judgment, ſufficient to take off the Acceſſion to the Crime, or + Art and t 


rate himſelf from them; and it is moſt preſumable, had his own ſhare of the 
Booty : Befides, it's plain from the Letters, he was conſcious ro the Truth, 
which he ſays, was baſely confeſt; and it is of little weight, what has been offe- 
red as a Gloſs, wiz. baſely confeſſed, is as much as if he had ſaid, falſely told Sro- 
ries, For in the ordinary way of ſpeaking, to confeſs, is to tell true, and the 
Adverb baſely implies no more than if he had ſaid, that they had ungenerouſly 
confeſſed, tho it be indeed rather a Duty, whatever Mr. Reynolds thinks. | 
The next obſervable Circumſtance is what concerns George Haines; as to 
whom, by laying together the Teſtimonies of James Wilkie, Kenneth Macken- 
ie, William Wood, John Henderſon, and Anne Seton: You will find it proven, 
that upon asking a Queſtion about Drummond's Ship, Haines fell in a Paſſion, 
by the Depoſitions of Wilkie and Kenneth Mackenzie. 2. That Haines ſaid, that 
when the Ship the Worceſter was ſeized in the Road of Leith, he bad that in his 
Cuſtody, which he would not have fallen in the Seizers Hands for twice the value of 
the Ship, and that he threw it over board, is proven by the Teſtimonies of James 
Wilkie and Anne Seton. 3. That James W ilkie's Mother imployed Aune Seton 
to enquire of Haines concerning her Son, who had gone Doctor to Drammond's 
Ship, is proven by the Teſtimonies of Milie and Seton: And Kenneth Mactenxis 
depones, that he was preſent when the ſaid Anne Seton gave an account of 
what had paſt betwixt her and Haines, and that 1he told, that Haines ſaid, they 
had a deſian to pump him, and that being ask d why he fell in a Paſſion at the 
mentioning of Captain Drammond, he anſwered, That he knew more. of Captain 
O Drummond 


value but 99y (4b. 17. ſh. 2 d. fterl, which appears by the * Document + Voucher 


{mall * means: And theſe things in the very undertaking of the Voyage, be- * Stock. 


ſtand accuſed, ſeem to be of very great weight; and where ſuch + Fineneſs + Cunning. 


Contriving 
part libelled, ſince the ſaid Reynolds was of the ſame Crew, and did not ſepa-— Ai: 
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| Drummond han be would tell; and Anne Seton concurs with Mathenzie ag tio 

I Brokeout. theſe Particulars. 4. That Haines, in a melancholy Fitt, burſt forth in theſe 
8 or like Words, Is wonder that ſince we did not fink at Sea, God Hoes not open the 
Earth to ſwallom us np at Shore, for the oWitkedneſs. committed during the laſt 

. Voyage in that old Bitch Beſs, (pointing to Captain Green's Ship) is proven by 

the concurring Teſtimonies of William V/ood, John- Henderſon and Aune Seton. 

And, 5. That Haines ſaid, F what Captain Madder did during the laſt Voyage, . 

were as well known- as: what his Uncle undertook at Amſterdam, he deſerved 45 

much as his Uncle met with, which was 10 be boild in Oyl, is only atteſted by 

FViliam Wood; nor does every minute Circumſtance need a concurring Pro. 


S = LES I VFC 
Having thus laid before you the Indictment and Probation, conjoining theſe 
' Proofs, which, I am confident, to all impartial Men, will appear clear and 
lain Evidence of the Crimes of which theſe Pannels are accuſed ; I ſhall take 
liberty in the next place to pre-caution you againſt certain Inſinuations which 
Evidence the Pannels Lawyers have diſcovered when the * Probation was a leading, 
was giving in. I need be at little pains to convince you, that the firſt Witneſs, tho a Black, 
is a legal Witneſs, ſeeing that, upon full Debate, has been already determined 
by the Honourable Judges: And indeed, beſides that, he 1s not only a Mag, 
but a Chriſtian, and adduced for proving a Crime covered, committed at Sea, 
wWluhich is more ſolitary than any Deſart at Land: His Teſtimony had ſuch a di- 
ſtinguiſhable Air of Truth and Sincerity, as made him not only a legal Wit. 
neſs, but a very material and probative one; But the Pannels Lawyers would 
fain haye obferved ſome Inconſiſtency in his Teſtimony, and betwixt it and 
that of Mr. May's : For ſay they, Ferdinando depones, that he came aboard tm 
Tears and a half ago, and that the Action happened about a Month after he came aboard, ſo 
that it mult have been in the Month of November, 1702. and not in the Months 
of February, March, &c. 1703. But ye were Witneſſes that the Black did not 
depone poſitively as to the time of his coming aboard, but ſaid, it was about 
two Years and a half ago, and that the Engagement was about a Month at: 
ter: Both theſe Deſignations of the Time admit a Latitude; and he was fo cau- 
tious, . that he ſtopt again before he ſigned his Oath, until it was told him, that 
it could not be otherways underſtood. 1 
But then they urge, that he depones, that the Engagement happened bet wixt 
Tillicherrie and Callecut, upon the Coaſt of Malabar, yet Mr. May depones, that 
he heard the Shooting at Callicozloaw, which, lay they, being at ſuch a vaſt di- 
ſtance from Tilliaherrie, was impoſſible. e 
But theſe Gentlemen do not obſerve, that the Engagement continued for 
three Days, and that it is expreſly deponed, there was a running Fight 
during that time: So that tho the beginning of the Attack might have been 
betwixt Talicherrie and Callecut, yet it might have continued along the Coaſt; 
Neither is it of more moment, what theſe Gentlemen obſerve, that the 
! Strangers Ship attacqued might have in three Days got off, becauſe it appears, 
: ſhe was attacqued and purſued by the Sloop, which was a light Veſſel ; and the 
Ship it ſelf attacqued was weakly man'd, having but about ten Men aboard, 
and a Ship of 20 Guns. | 
Bur it may poſſibly be further urged, that the Bach deponed, that Mr. Lou 
day and Linſteed were aboard the Sloop; whereas Mr. May depones, that 
Mr. Linſteed was left at Reilon, and that he heard him ordered to go aſhore be- 
fore, and ſaw him taken in to the Ship ſome time afterwards. 
But neither is there any Inconſiſtency in this Particular, bet wixt theſe two 
Oaths ; for Mr. May depones, that when the Ship came upon the Coaſt of Mi. 
labar, he himſelf was put aſhore 3and altho, before he was put aſhore, he heard 
Lizftsed and Hammond ordered aſhore, yet he did not ſee them go; So that 
Linſteed might have continued in the Ship notwithſtanding : Or, in the next 


place, let us ſuppoſe that Linſteed had once gone aſhore, does it from thence 
) 1120 - | neceſſarily 


— 
 neceffarly. follow: that he did not come aboard again till the Doctor ſaw him 
taken up? Certainly It does not, for Mr. May continued a. very long time a- 
ſhore: But now granting what theſe Gentlemen ſo earneſtly deſire, that Fer- 
Jinando had been miſtaken as to ſome ſuch Circumſtance, ean that overturn his 
Teſtimony 2. The thing happening upwards of two Years ago; The Subject 
was an Engagement at Sea, perhaps the firſt Fighting ever he was witneſs to, 
and the Confuſion which, for the moſt part, is incident to the firmeſt Spirits in 


their firſt Adventures, might excuſe this Witneſs, if in a“ minute Circum- + ral. 


ſtance he had miſtaken, ſeeing his Oath, as to what is material and eſſential, 


is moſt pregnantly F aſtructed, as has been already ſaid. I Supported. 


* * 


It may be like ways obſerved, that it was very much urged for the Pannels, 


that Ferdinando came aboard the Ship at Anjango, only two days before the Ship . 


rted from the Coaſt of Malabar ; But tho that were true, it would be little to 
the purpoſe For it is evident by his own Depoſition, that at firſt he entered 
to the Service of Mr. Loveday the Purſer, and that he came aboard of theSloop 
at Callicoiloan with Loveday, and the Sloop was the chief Inſtrument made uſe 
of in the Piracy libelled. 45s a 77 55 

It is not unlikely that the Lawyers on the other ſide will amuſe you with 


. 


Obſerves upon Mr. May's Teſtimony, as that he is but a Witneſs * de auditu, * By hearſay, 


not having been preſent at the Action ; But in chis they. are again miſtaken ; 
for as I take it, a Witneſs de auditu is ſuch an one who repeats at ſecond hand, 
as if Mr. May had deponed that another Perſon had teld him he had heard 
ſhooting. But ſince our Hearing is as much to be depended on, as our Seeing, 
ia what concerns the proper Object of the Ear; Mr. May's Teſtimony, which 
"chiefly conſiſts of what he heard and ſz2w himſelf, is not in the ſenſe of Law 
de auditu. Mr May depones he heard the ihooting, and the next day that he 
came down, he ſa the Worceſter riding, with another Ship at her Stern, and 
that he ſaw. ſome of the Crew come aſhore in a Boat, and that they told him 
that they had brought in a Suip, and that Cage Commodo, or the Linguiſter told 
him he had bought the Ship , he ſaw and handled the Black's Wounds, he was 
Eye and Ear-witneſs to Hadaers threatning, and impoſing a rigorous Silence; 


In all this there is nothing properly de auditu, for that the Seamen told him 


they had brough: ia a Ship, did not depend barely upon their telling, but up- 
on theſe Circumſtances, that they were the Perſons brought it in, and that 


the Ship was riding under his Eye at the Stern of the Worceſter, and juſt ſo 


what he heard from Coge Commodo and the Linguiſter, being upon the Place, 
and ſeeing the Ship under his Eye, is not to depone only de auditu, but has as 
much Evidence as is neceſſary to creat a full certainty in the mind of any rea- 
ſonable and indifferent Perſon. | „ | | 

As for the other Circumſtances, I beg liberty to fore-warn you, Gentlemen, 
That every thing material is proven, and that even as to the leaſt Circum- 
ſtance, there is ſome Evidence; That the Goods were not regularly marked, 


as is ordinar in fair Trade, is proven by the Oaths of f, Skippers ; That the 4 Iſaſters of 
Seal of the African Company was ſeen in the hand of Captain Maader, is depo- Sb. 


ned by Glen a Seal-Cutter, who could not well be miſtaken in a matter of that 
kind: And in like manner, that there was ſomething aboard of the Worceſter 
which would not be found, rho they ſhould tear her Board. from Board, is de- 
poned by James Wilkie. None of theſe Circumſtances are abſolutely without 
Evidence: And the reſt of the Libel, both what is eſſential, and even as to leſ- 


fer Cireumſtances, is diſtinctly and plainly proven. 


To conclude, Gentlemen, As, on the one hand, you are to be very tender 
of admitting that for a Proof, in a caſe of Life and Death, which ought not 
to be admitted; So you mult be careful, not to reject ſuch Evidence, as muſt 


convince the whole World, that theſe Unhappy Criminals are guilty of the 
cruel and attrocious Crimes libelled. Take the Matter in its whole Series: 


The affected Darkneſs in the Entry to the Undertaking, a Correſpondence in 
ko as Cypher, 
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Cypher; wherein the Parties were neither to he mentioned on tlie Cover; nor 


y word of deſired at the printing of this || Proceſs, to give in to be printed, a full Copy 


ſame. | N . | 5 5 e 

The judge of the High Court of Admirality and Aſſeſſors, ordain the 
* Aſſize preſently to incloſe, and to return their Verdict upon Friday next, 
being rhe ſixteenth of March inftant, at Ten a Clock in the Forenoon, and 


the Þ hail fifteen Aſſizers to be preſent, each under the pain of three hundred 


Merks, and continue the Dyet till that time: And ordain the Pannels to be 
carried back to the reſpective Priſons. . * | 
Th ROBERT FORBES I. P. A. 


Curia juſticiaria Supreme Curie Admiralitatis tenta in 
N Prætorio, vel nova Domo Seſſionis Burgi de Edinburgo, decimo ſexto 
dlie Menfis Marti, 1705. per Tudicem dlictæ Curie, &. per hon- 

ratiſſimos viros Joannem Comitem de Loudoun, Joannem Domi 
num de Beilhaven, Dominos Robertum Dundaſs de Arneſtoun, 
Joannem Home de Blackadder, & Joannem Cockburn de Or- 


miſtoun Aſeſſeres. 
5 . Curia Legitime A Fir mata. 


The laid day, the Perſons who paſt upon the Aſſize of Captain Thoma. 
Green, Commander of the Ship the Worceſter, Captain John Maader Chiet- 


Mate of the ſaid Ship, John Reynolds Second Mate, Thomas Linſteed Aſſiſtant 


 Supercargo, James Burn Boatſwain, James Simpſon Gunner, <A andrew Robertſon 


Gunners- mate, John Bruckly Seaman, George Ritehen Scaman, Henry Keigle 
Carpenter, George Haines Steward, Samuel Wilcocks Chyrurgeons-mate, George 
Glen and Ale xauder Taylor Seamen, John Banaantine Seaman, returned their 


Verdict in preſence of the ſaid Judge and Aſſeſſors, whereof the Tenor follows. 


* Fury having - Edinburgh the 14 March, 1705. The * Aſſize having incloſed, did chuſe Sir 


withdrawn. 
Foreman. 


James Fleeming of Rathobyres to be their + Chancellor, and William Neilſon 


Merchant in Edinburgh to be their Clerk; And having confidered the two In- 
dictments pur ſued at the inſtance of Mr. 4/exander Higgins, Procurator-fiſcal of 
the High Court of Admirality, againſt Captain Thomas Green, Commander ot 
the Ship the Worceſter, Captain Joby Madder Chief. mate of the ſaid Ship, Joh» 
Reynolds Second-mate, Thomas Linſteed Aſſiſtant Sypercargo, James Burn Boat- 
[Wwain there, James Simpſon Gunner, Andrew Robertſon Gunners-mate, Jobs 
Brat lley Seaman, George Kitchen Seaman, Henry Keigle Carpenter, George Hoe 

| | Steward, 
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Steward, 9 


ſubſcribirur 


Glen and Alexander Taylor 
11th als. 
planation thereupon, with the Depolition of Witneſſes adduced by the Pur 


* 


* 


o the Piracy, Robvery, and Murder libelled, and that there are atcumulative' and 


Alion libelled. fic ſubſcribitur J4. Flerming | Chancellor. Foreman. _ 


We: 


Will. Neilſon Clerk: 


Thercafter Mr. David Forbes Advocat, produced an 5 Procuratory from the + p,w.,. 
Company of Scotland Trading to Africa and the Indies, to him the ſaid Mr. Davida 
Forbes, In the Terms whereof the ſaid Mr. David Forbes Proteſted, and 
took Inſtruments. The Tenor of both Procuratory anꝗ Proteſt is as follows, 

Vis. The COURT of DIRECTORS of the Company of Scotland, Trading to 
Africa and the Indies, Conlidering, That the Ship the Morceſter and her Cargo 
is by Sentence of the High Court of Admirality, found lyable by way of 
Repriſal to the ſaid Company, for Reparation of the Damnages ſuſtained by 


| them, through the wrongous Seizure of the Ship the Aunandale, and the de- 


lay and denial of] uſtice in England concerning the As Conform to the {aid 
Companies, * Proceſs of Neclarator of Reprifal, bearing a Concluſion of ++ 77147 | 
Roup and Sale of the ſaid Ship the Worceſter and lier Cargo, for Reparation } Selling 1 
of the Companies ſaid Dammages, as the Judge AdmiraPs ſaid Sentence, dated OE 
the third of March inſtant bears. And conſidering likewiſe, That the Addi- 
tional Concluſion of the Criminal Indictment, raiſed at the inſtance of Mr. 
Alexander Higgins Procurator-fiical of the ſaid High Court of Admirality, a- 


gainſt Captain Thomas Green, late Commander of the ſaid Ship the Worceſter, 


and his Crew, for Piracy, Robbery and Murder, bears over and above the 
Confiſcation of their Eſcheat, Moveables in general, Iliat the ſaid Ship andy 
Cargo in Special ſhould be likewiſe Confiſcated to Her Majeſties Uſe ; The 
ſaid Curt of Directors Do therefore, by theſe Preſents, Give full Power, War- 
rend and Authority to Mr. David Forbes Advocat to appear for them, and in 
their Name and Behalf, and in Behalf likewiſe of Mr. Roderick Mackenzie 


cor in the faid Proceſs of Repriſal, to the * behoof of the ſaid Com- Ve. 


o Proteſt againſt the ſaid Additional Concluſion of the ſaid Criminal 
Ind ctment, With all that has followed, or may follow thereupon, that the 
ſame may not in the leaſt prejudge the {aid Company of the Benefit of their 
Rig tt and Intereſt in the ſaid Ship the Worceſter and her Cargo, as ſhould a. 
cord, in Teſtimony whereof, theſe Preſents are by Warrand of the ſaid Court 
of Directors, ſigned by their Preſident for the time, and Counter- ſigned by the © 


| fail Companies Secretary, at Edinburgh the twelfth Day of March, One Thou- 


land ſeven Hundred and five Years. Sic ſubſcribitur — . | 
. FRANCIS SCOT. P. C. D. 


By Order of the ſaid Court ROD: MACKENZIE Secretary to the ſaid Company. 


OOF. N= won 


E INBURGH, 16 March 1795: 


TFT The above Mr. David Forbes, Do hereby Proteſt in the Terms of the above 
I Mandat, aud thereupon I take Judicial Inſtruments in the hands of Mr; Daniel 
Hamilton, Clerk of Court, and require the Members of Court as Witneſſes: Sic 


gh 


DAVID FORBES: 
1 1 | He# 


as * In the Cauſe: 
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* 85 the sę ꝶ” Her Majeſties Advotat Proteſted & in the contrair. 
tx „ Pos | | | | | | | 


Which Proteſtations, The Judge of the High Court of Admirality, 4. 
admitted and allowed them to be Recorded . 


3 The judge of the High Court of Admirality and Aſſeſſors, Continue the 

+ nne of Tri + Dyet till Wedneſday the Twenty one of March inftant at Ten a Clock in the 

* Forenoon: And Ordains the Pannels to be carried back to their reſpeQiyz 
Priſons. "NEE | RET 
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CURIA FUSTICTARTA Supreme Curie Ani. 
 ' ralitatis tenta in Prætorio, vel nova Domo Seſſionis Burgi de E. 
dinburgo, Vigeſiuo Primo de Menſis Martii 1705. per Fudicen 
dictæ Curiæ, & per Honoratiſſimos viros Joannem Comiten. /; 
Loudoun: Joannem Dominum de Beilhaven, Dominos Robe. 
tum Dundaſs de Arniſtoun, Joannem Home de Blackadder, 


G. Joannem Cockburn de Ormiſtoun Aſſſſore. 
| Curia Legittime Aﬀirmati, 


Intran. | | Li | 
Captain Thomas Green Commander of the Ship called the Worceſter. 
Captain John Madder chief Mate of the ſaid Ship. op 
John Reynolds ſecond Mate of the ſaid Ship. | 1 
Thomas L inſteed Aſſiſtant to the deceaſt Supercargo of the ſaid Ship. 
James Burn Boatſwain of the ſaid Ship. 

James Simpſon Gunner. 5 
Andrew Robertſon Gunners Mate. 

John Brackly Seaman. 

George Ritchen Seaman. 
Henry Kyigle Carpenter of the ſaid Ship. 
George Haines Steward of the ſaid Ship. 
Samuel Wilcocks Chyrurgeons Mate. 
George Glen Seaman. 11 

John Bannantine Seaman in the ſaid Ship. 


Alexander Taylor Seaman. 


The Judge of the High Court of Admirality and Aſſeſſors, Having conſide 

+ red the Verdict of * Aſſize returned againſt Captain Thomas Green Commander 
%% of the Ship called the Worceſter, now in Bruntifland Harbour, Captain Jon 
Madaer chief Mate of the ſaid Ship, John Reynolds ſecond Mate of the ſaid 

Ship, Thomas Linſteed Aſſiſtant to the deceaſt Supercargo of the ſaid Ship, 

James 3 Boatſwain of the ſaid Ship, James Simgſon Gunner, Andrn 

Robert/on Gunners Mate, John Brackly Seaman, George Kztchen Seaman, Hen) 

Keizle Carpenter of the ſaid Ship, George Haines Steward of the ſaid Ship, 

Samuel VWilcocks Chyrurgeons Mate, George Glen Seaman, Alexander Tali 

Seaman, and John Bannantine Seaman in the ſaid Ship, upon the ſixteentl 

Day of March inſtant ; Whereby it is found proven, that there is one clear 

Witneſs as to the Piracy, Robbery and Murder Libelled ; And that ther: 

are accumulative and concurring Preſumptions proven for the Piracy and 


Robbery ſo Libelled: And that John Reynolds ſecond Mate of the ſaid Ship 
| Was 


9 % 38 

was aſhore at the time of the actiofi Libelled ; They in reſpe& thereof; by he 
the Mouth of John Park * Dempſter, + Decern and Adjudge the ſaid Captain * bre r pre 
Thomas Green, John Mader, James Simpſon, Heary Keigle, and George Haines + Decree. 
to be taken to the Sands of Leith, within the Flood-matk, upon the firſt 

Wedneſday in April next, being the fourth Day of the ſaid Monerh, betwixt 

the Hours of Eleven a Clock in the Forenoon and Four a Clock in the Aﬀer- 


% 


like, Decern and Aajuage the ſaid George Glen, Hlexander Taylor, Andrew ner. 
Robertſon, and George Ritchen, to be taken to the Sands of Leith, within the 

Flood mark upon the ſecond Wedzeſaay of April next, being the Eleventh 

Day of the {aid Moneth, betwixt the Hours of Seven and Twelve a Clock in 

the Forenoon, and there to be Hanged upon a Gibbet till they be Dead. 

And alſo, Decern and Adjudge the ſaid James Burn, Jolin Brackly, Samuel 
Wilcocks, John Baunantine, and Thomas Linſteed, to be taken to the Sands of 

Leith, within the Flood- mark, upon the third Medueſch of April next, being 

the Eighteenth Day of the ſaid Moneth, betwixt the Hours of Eleven a Clock 

in the Forenoon, and Four a Clock in the Afternoon, and there to be Hanged 

upon a Gibbet till they be Dead; And ordain all their Moveables, Gobds 

and * Geer, and particularly the Ship Worceſter and Cargo to be + Eſcheat, fare. 
and in- brought to Her Majeſties Uſe, Reſerving toall Perſons pretending Right f Forfeired; 
to the ſaid Cargo, or any part thereof, their reſpective Claimes and Preten- 

ſions to be inſiſted in and diſcuſt before the High Court of Admirality as 
| accords, which is pronounced for * Doom; and F Aſſoilzie the ſaid John * Sentence. 
| Reynolds, "te 5 + Abfolves 
JAMES GRAHAM J. P. 4. 


The Judge of the High Court of Admirality and Aſſeſſors, Recommend 
to the Lords of Her Majeſties Privy Council, to give a Reprive to Thomas 
Linſteed Aſſiſtant Supercargo of the Ship Worceſter ; And deſire that their 
Lordſhips would Recommend him to Her Majeſty for Her Gracious Par- 


don, | | 
JAMES GRAHAM In preſentia Aſſeſſoram. In preſence of the Aſſeſſors. 


<>, 
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Follows ſome Confeſſions and Declarations emitted by ſome of Captain Green's 

Crew, which are here ſet down according to their Dates, and as they were freely 

made in the Preſence of the Perſons therein mentioned, and are only here ſubjoyned not 

| 4s any part of the + Proceſs, but for the further ſati faction of all that ſhall be plea-+ Trial 
ſed to read the Premiſſes. „ 


Edinburgh, 16th March, 1705. 


DECLARATION by Thomas Linſteed, emitted in preſence of Sir James Steu- 
art Her Majeſties Advocat, hereto ſubſcribing with the ſaid Linſteed. 


Homas Linſteed Declares, That being in the Ship the Worceſter as 
Aſſiſtant to the Supercargo, when the Veſſel came to Callicoiloan upon 
the Coaſt of Malabar, which was about the beginning of the 1703, 
Mr. Hammond and he were ſent aſhore to look after the Goods they 

had ſold, and the Returns they expected at Callicoiloan and Kyilon; That the Ship 

the Worceſter left Callicoiloas with her Sloop in Januar) 1703, for to go to 

Callecut, and other Places up that Coaſt; But within five or fix Days 

after the Ships parting, there came in Fiſher Boats to Callicoiloay, who Fo 

| them 


* nounces Doom. 


noon, and there to be Hanged upon a Gibbet till they be Dead. And * fitk- + In lite na- 
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but of fight of the Fiſher-men, who could give no further account of it, But 
©» » thereupon the Declarant and Mr. Hammond rote, and ſent a meſſenger either 


"3g ;F 4 


SET YL 
* 


them that their Ship the Worceſter had had an Engagement at Sea, and: that it 
firſt attack t the Veſſel, and that they fought until they oy 
to Cocheene or Callecut, to know what was become of the Worceſter,and thatthey 
got a Return after ſome Days, that they ſhould mind their buſineſs, and ng 
concern themſelves with any thing that Callant the Supercargo did aboard 
That ſome Days thereafter, the Declarant met with Coge Commodo in the Ibut 


of Keilor, who told him, that he had bought a Ship, and he took the Deck. 


rant Aboard, that the Veſſel was about 100 Tun, and did bear about twelve 
or thirteen Guns, and that ſhe appeared to be of the. Countrey Build, Ang 
Coge Commodo ſaid, he had bought her from the Pirats of Cota or Burgara, which 
are two little Pirating Towns on either ſide of a River on the Coaſt of Mali. 
bar. But when the Declarant came to K#:oz, the Dutch and Portagaeſse there 
told him, that that Veſſel which Coe Commoao had bought, was brought in in 
the Night ſeaſon by ſome of the Crew of the Worceſter, and that her Top- maſt 
was taken down, and her Sails taken off, and the Yards lower'd; And that 
the Dutch and Fertugueſse made no more reckoning of it, becauſe tis whatis or- 
dinary.on that Coaſt. That the Declarant and Mr. Hammond ſtayed, for two 
or three Months after their parting from the Ship, at Callicoiloan and there. 
about, until the Ship the Morceſter came back to the Road of Callicoiloan, and 
that there he went Aboard : That when he went Aboard, he told them wha; 
he had heard, but they gave him no Account of tlie Action; nor could he 
learn more of it. That the Doctor was aſhore at bee, while the Ship wasat 
Anchor at Callicoiloan, and that at that time the Declarant was gone up to 
Callicoiloan, and knows no more of the Doctors being aſhore. That the 
Sloop with Mr. Loveday and others aboard did firſt come back to Callicoiloa, 
and advertiſed the Declarant and Mr. Hammond to be in readineſs, for the Ship 
was coming back, and that when ſhe came back they went aboard, and the 
Peclarant went aboard at Anjango, from whence they failed to Bengal. And 
this the Declarant declares to be a Truth. Capſa ſcientiæ patet. 


IA. STEUART, 


Wd | Edinburgh, 27. March, 1705. | 
N Preſence of Mr. James Graham Judge of the High Court of Admirality, 
George Haines one of the Crew of the Worceſter being deſirous to make: 
Confeſſion of what he knew in relation to the Crimes for which he and the 
reſt of the Crew were purſued; Declared, That when the Ship the Worceſter 
was in the Dowzs, the Declarant received a Letter from a Friend in London, 
telling kim, that it was ſurmiſed in London that their Ship was going out 
upon ſome ill deſign, and that he had likeways another Letter from his Father 
to the fame purpoſe, and heard the Gunner James Simpſon ſay, he had allo 
one of the ſame nature. The Declarant Declares, that thereafter he uſed all 
his Endeavours to get aſhore, and accordingly he having got leave to ſee ſome 
Friends aboard the Hieet-Frigot that was then riding in the Downs, he got 
into her Long · boat that was then going aſhore, but ſome of the Frigots Crew 
having got notice where the Declarant was, after he went aſhore, they came 
to him, and having drunk with him to ſome pitch, perſwaded him to 90 
aboard of his own Ship again, and the Declarant was accordingly carrie 
aboard in one of the Boats belonging to the Town of Deal. And ſometime 
thereafter, the Declarant deſigned likewiſe to have got into a Man of Wa!, 
riding hard by their Ship, but Mr. Callant the Supercargo came after him and 
brought him back, and the Declarant believes the Name'*of the Man of Wi! 
was the Salisbury). That the Ship Morceſter failed from the Downs the 870 
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drew Robertſon Gunner of the Sloop, John Roberts, Edward Carry, Duncan Mac- 
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March 1702 in the Morning; Tbat in the Monetli of Jane or Juli thereaftet, 
the Ship arrived at De/agoa, where their Sloop was built of Timber and other 
materials which they had brought from Englaud aboard the Ship: That 
having ſailed from Delggoa, ſome few days before they came upon the Coaſt 
of Malabar, he heard ſome of the Crew, and particularly Joh» Brackly the 
Cooper talk of turning Pirats, and perſwading others of the Crew to go in 
with them; That when: they came upon the Coaſt of Malabar, and had been 
there about a Moneth, they endeavoured to take a large Countrey Boat, and 
for that end, the Sloopendeavoured to get betwixt the {aid Boat and the Shore; 
that ſo the Ship might come up with the ſaid Boat, but there being ſeveral 
hands aboard, and the Boat having fifty Oars, out- ſailed both Ship and Sloop; 
and got off. Declares, that Coge Commodo was aboard the Ship the time 
of the aforeſaid Chaſe, and that he drew his Sabire, and incouraged the Crew of 
the Worceſter. Declares, that hereafter, the Ship and Sloop failed for Cocheene, 
with a deſign to have cleaned both, at that Place; (the Sloop being much ſpoilt 
with Worms) but the Governour would not allow them to be cleaned there, 
and therefore they went up to Ca//ecut,where the Sloop was cleaned and reſitted, 
and manned withabout eight Men and two Guns, two Patteraroes, & other ſmall: 
Arms and Ammunition put aboard, and then the Sloop alone ſailed up towards 
Tillicherry, and ſtayed away from the Ship about eight days. Declares, that 
the Sloop took no Goods along with her when ſhe went out, but when ſhe re. 
turned, ſhe had aboard eight Hogſheads of Rack, and knows not how ſhe came 
by them, but John Roberts one of the Crew who had been with the Sloop at 
that time, was very melancholy after his return, and the Declarant having a 
Cocco-nat full of Rack in his Hand, deſired Roberts to take a part; but he would 
not, and went down to his Hammock mightily concerned, and afterwards told 
the Declarant, that the reaſon of his Concern and Mclancholy was, that he 
was acceſſory to the cutting off of ſome Mens Heads at Sacrifice Rock, betwixt 
Tillicherry and Callecut. Declares, that the Sloop did fail by her ſelf from Callecut 
thereafter, and the Ship followed down to Callicoiloan, and did there meet with 
the Sloop, and having diſcovered a Ship coming as from the Southward, the 
Sloop was under fail, and made to get in betwixt the ſaid Ship and the Offing, 
that ſo ſhe might not get to Sea, and the Ship coming nearer to the Worceſter, 
in which the Declarant was at the time, the Worceſter ſlipt her Anchors, and 
made towards the foreſaid Ship, and at length came up with her and fired a 
ſharp Shot, to cauſe her come to, which ſhe did accordingly, by bracing 
her Head-{ails back to the Maſts, and that thereafter ſhe was boarded. Declares, 
that the Ship was about ſeventy Tuns Burden, and {quare-fterned, and paint- 
ed in the Quarters with Red and Yellow, and that ſhe had a main Deck, and 
a quarter Deck, and a little Fore-caſtle, and was of the Indian Build, and that 
there was in the Ship when boarded about 12 or 14 Men all white, and ſickly, 
as the Declarant clearly perceived before the Ship was boarded, but when the 
Declarant was endeavouring to know of what Countrey the Men were, Ea- 


ward Carry, one of the Worcefters Crew knock't him down with a Hand- ſpake in- 


to the Midſhip Hatch, but he afterwards heard amongſt the Crew, that the Men 
0: the taken Ship were Britans, Declares, that he knew not what became 
ol the Men which were aboard of the taken Ship, not having been 
able to come above Deck, with the Stroke which he received from Edward Car- 
77, and whereof he yet bears the Mark, but declares that the Sloop went off be- 
lore hecame above Deck, and ſtayed away for three or four days, and that the 
Declarant thereafter heard the Men were put into the Sloop,and what was done 
with the faid Men of the taken Ship he cannot tell, but doubts not they were 
murdered and made away, becauſe they could not be put aſhore at any place 
at hand on that Coaſt, there being Eng/iþ and Dutch Factories all alongſt the 
Coaſt, very near cach other. Declares, that theſe of the Crew who weat with 
the Sloop from the Ship at that time, were Mr. Loveday, Thomas Calcute, An- 
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hay and Alexanter Taylor, and Antonio Ferdinand the Blact, but carmot he 
poſſitive who beſides were there. Declares, that the next Reening after the 
Action, the Ship which was taken the day beſore, was carried in hy ſome of the 
Crew to Callicoiloan, and ſold to Coge Commodo for 1 500 Rapres; and that the 
Goods of the {aid taken Ship were ſome Balls and Martsof Ch:#a-Roors, and fo 
Cheſts of Copper, which Cheſts were ſold afterwards at Bezzz! to a Buyyicy 
Merchant named Tagodas. Declares, that ſome days after the Action, rhe De. 
clarant was ſent aſhore with a Letter to the S»percargo, and that he then heard 
that Coge Commodo to whom the Ship was ſold, was a great Aſſiſter of all Pirats 
and was very ſerviceable to Kid and Everie-when upon that Coaſt, and bought 
of their Goods, as the Declarant was credibly informed of the People on that 
Coaſt ; and declares that the time the Declarant was on ſhore, the Supercargo Mt. 
Linſteed, Reynolds, Hammond and the Doctor were aſhore; and the Deck. 
rant did like ways ſee Antonio Ferdinando the Black at the Ibech of | Callitsjh. 
an, who complained of a Wound in his Arm. Declares, that after the Agj. 
on; and before the Declarant went aſhore, the Doctor Charles May came a. 
board from the [beck of Callicoiloan, and ſeeing the Cheſts which had come cut 


of the taken Ship upon the Deck, he asked Captain Maaaer, what did all that 


Lumber upon the Deck, and that Madder awſwered him with a Curſe, and told 
him 20 mind his Plaiſter Box, and ask no Queſtions. Declares, that while the 
Ship was upon the Coaſt of Malabar, ſhe ſprang a Leak in the Strake next the 
Keel, which made the Crew to pumpconſtantly ; however they went not into 
any Place upon the Coaſt of Malabar to refitt her, but failed ro Bengal, which 
was about five Weeks failing, and there the Ship was refitted, not only of the 
Leak, but of an Hurt which the Ship got in the Action, in the Plant, berwixt 


the Midſhips- ſcrupper and the Cheſtree, and a new Plank put in, in the Larboard. 


fide where the Hurt was. Declares, that the Declarant did kcep a Note by 
way. of Journal during the Voyage, which contained the Subſtance of what he 
now declares in relation to the above particulars; And that when the Ship 
Was ſeized in the Road of Leith, he heaved the ſame over-board, leſt it ſhould 
have fallen in the Seizers Hands. Declares, that he would have emitted this 
Declaration and Confeſſion ſooner, but that he was always made believe by 
Captain Greez”s Agents that the Defences made for the Crew would certainly 
bring them off, and if they did all agree in one Mind, and keep cloſs Mouths, 
there would be no fear, for nothing could be otherways proven that could do them 
Harm. And declares, that Milcochs the Chirurgeons mate told the Declarant, 
that he ſaw a Letter from the Owners of the /Vorcefter in London to Captain 
Green, Which bore ; That altho the Crew were condemned in Scotland, they had Par- 
dons ready to ſend down for them: And this the Declarant was like ways informed 
of from the Carpenters Wite. _ 5 

| | George Haine, 


JA. GRAHAM. 


Edinburgh, 28. March 1705. 


N preſence of Sir Robert Forbes Judge of the High Court of Admirality, 

* compeared George Haines one of the Crew of the Ship the Y Varceſter, 

and declared that he now adds to his former Declaration; That after the Ship 
therein mentioned was ſeized, he ſaw the Men which were therein killed and 
murdered with Pole-Axes and Cutlaces, and ſaw their dead Bodies put into 
the Sloop, and thereafter thrown over-board, and to the beſt of the Decla- 
rants knowledge, the ſaid Men io killed were Scots Men, the Declarant ha- 
ving heard them ſpeak the Scots Language. And further Declares, that the 
ſaid Ship then ſeized was underſtood by the Crew of the //orceſter to have been 
Captain Drammond his Ship, and particularly he heard Captain Maader, Jobs 
Brackly, and the deceaſt Edward Carry fay io. And further adds, that 1 

| pO | wou 


would have emitted what is above before this time, but was afraid left his 
mentioning the Ship {0 ſeized to belong te Captain Drammona, and the: Men 
aboard of the fame to have been murdere 1, might have rendered the Govern- 
meat offended, and obliged them to deal hardly with the Declarant. And 
this he declares to be Truth as he ſhall anſwer to Gde. 
| ROB. FORBES. 


Edinburgh 31 March 1705. 
N preſence of Mr. James Graham Judge Admiral, John Brucłij Cooper of the 
| | Ship Worceſter, being deſirous to make a Confeſſion of the Crimes where- 
upon he and the reſt of the Crew; were purfu'd ;| Declares, that ſome time after 
the Ship the Worceſter came upon the Coaſt of Malabar, that ſhe and the Sloop 
gave Chaſe to a Countrey Boat which eſcaped by reaſon of her Oars. That af 


t ter wards the Ship and Sloop failed in Company to Cocheene, where they were de. 
˖ nied Acceſs to clean, and therefore they thereafter ſailed to Callecut, where 
1 the Sloop (which had been ſpoiled by the Worms) was hal'd upon the Shore 
e and clean'd, and thereafter was mann*d with about 10 Men, and 2 Guns, 2 
e Patteraroes, with ot har ſmall Arms put aboard. From Callecut the Sloop was 
0 ordered: to ſail towards Tillichern, but there was no Goods ſent along, and in 
h about 6 or 8 days thereafter the Sloop came back in chaſe of another Ship, De- 
e clires, that when the Ship the Worceſter ſaw the Sloop in chaſe of the other 
t hip, ſhe llipt her Anchors, and made out to Sea to meet them; Declares, 
. that he aw the Sloop board the ſaid: Ship towards Night, and that the Long- 
y boat was after ordered to be mann'd, and Captain Maader went along in 
e the Long- boat. Declares lie does not know what became of the Men who 
p WW were on Board the taken Ship, but that the Declarant did ſee they were 
Id white Men; And the Reaſon why he knows: not what became of rhe 
s Men is, that the Declarant was never on board the taken Ship, and that the 
»y WE Sloop which had boarded the Ship, was ordered away next Morning, and he 
ly WE doubts not but the Men were alongit which were taken out of the Prize Ship. 
„ WE Declares, That the Ship which was taken, was mann'd with ſome of the 
m a Worcefters. Crew, and failed alongſt with the Worceſter till they came to Calli- 
it, coiloan, where they found the Sloop. Declares, that whilſt the Worceſter 
in with the other Ship came in fight of the Sloop, the Sloop weighed Anchor 
9 and ſtood to the Hing, ſo that the taken Ship came in to Callicoiloun betwixt 
ed the Sloop and the Morceſter, and all three came to an Anchor together. De- 
clares, that after they came to an Anchor, the taken Ship rode under the Stern 
, of the Worceſter, and was thereafter ſent in to Callicoiloan River, and 
M. old to Coge Commodo, as the Declarant ſuppoſes. Declares, that there- 


after the Declarant was ſet aſhore for Water to the Ibeck of Callicoiloan, 
where he met with Doctor May, and that he ſent on Board a Pin- 
guetta with Water according to his Orders, Declares, that ſometime after 
| they came to an Anchor before Callicoiloan, ahd before the Declarant was ſear 


ty, alhore for Water as above, they ſaw a Ship at Sea coming from the South- 
er, ward, that the Sloop was under Sail at that time, being a cruiſing about; 
hip chat ſhe failed towards the Sea, and bore down the Ship towards the Y/Vorceſter ; 
od That the /YVorceſter, when the Ship came near, ſlipt from her Anchors, and 


made towards the Ship, which thereafter was boarded, firſt by the Sloop, and 


-Ja- tien by the /Vorcefer, about ten or eleven a Clock in the Forenoon. Declares, 
ha- That there was both Vhites and Blacks on board that Ship, and moſt part 
the T /4ites, but the Declarant did not know what became of them; but that the 
een Sloop went off in a tew Hours after the Engagement, and did not return till 


obs ter two or three Days. That the Declarant does not know what became of 
he tlat Ship : but Declares, that he was in a Mooriſh Kings Houſe with about 
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* {ix of the Crew, and that chat King was Coge Cormodo's Maſter, who bad 


bargained for one of the taken Ships, the Declarant cannot be litive which. 
And that at the ſame time the Supercargo who was along with them, preſeg. 
ted the King with a ſmall. Fowling-piece. Declares, that the Declarant ſtayeg 
aſhore trimming the Casks for about ſix Weeks thereafter, and does not fe. 
member at preſent any more of the Affair, and Declares he a ſign but by 


this Mark. * 
JAMES GRAHAM 


Edinburgh, 3 April 1705. 


b N preſence of Sir Robert Faker Judge of the High Court of Admiraliy 


1 Compeared John Bruckly one of the Crew of the Ship the Morceſter; And 
Declares, That he adheres. to his former Declaration emitted before Mx 
James Graham Judge Admiral the thirty firſt of March. And now adds, That 
the Men which were aboard the Ship which was ſeized before Callicoiloan were 
for the moſt part VVhite Men, and the Declarant heard them ſpeak the ExIſ 
Tongue, being in number about Twelve or Fourteen ; And Declares, That 
Captain Madder was in the Sloop, and one of thoſe that boarded the faid Ship, 
_ that the Men were put into the Sloop, and carried away to the North. 
ward in the Sea, and the Declarant never heard any more of them : Ang 
that the Goods Aboard the taken Ship were brought into the Ship the Vor: 
ſter, and conſiſted of. China Root, and four Cheſts of Copper, which Chet; 
were Sold at Bengall to a Banyan Merchant. And further adds, That the Men 
ſeized in the taken Ship were Killed after they were put into the Sloop, and 
before they were carried to the Sea Northward. And further adds, That 
immediately after the action was over, the Declarant did hear the Supercargo 
Callant, Captain Madder, John Roberts, and Edward Carry ſay, That the ſtil 
Ship was Captain Drummond's Ship, belonging to the Scots African Compuy: 
And adds, That when the VVorceſter failed from the Downs, the Declarant did 
not know where the Ship was bound, but heard it frequently ſaid the 
were going upon a diſcovery. - And Declares this is the Truth as he ſhall au. 
ſwer to GOD ; And Declares he eannot Write but by this — mY 
1 85 ROBERT FORBES 
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z foregoing Account of the Trial of Captain Grren and his Crew, 

being taken * cloſly from the Records of Court, and the uſual Form + E. 
of the Court being to Hear and Diſcuſs Objeckiéns againft tlie 88 
Witneſſes, before they be Examined, viva voce, Without an written 
Debate ; It is therefore thought fit here to add the Objections that were made 
| againſt the Witneſſes, and the Anſwers given thereto With the Inrerloquitors 
paſt thereon, that there may be nothing wanting to the Readers full Tafor- 


mation. 3 8 „„ 2 ALAS 1 : 
And firſt, It was Objected againſt Antonio Ferdinanlothe Cooks Mate, that 
| he could not be a Witneſs, becauſe of his Povery, he not being Were (as 
the Style of the Court is) the Queens Onlaw, that is Ten Pound Scots, in Fine. 
caſe he ſnould tranſgreſs. And ſo according to the Law of this Kingdom was 
to be rejected. 2. That he was not a Chriſtian, and therefore could not be 
received as a Witneſs againſt Chriſtians, ſpecially in a Purſuit that feac ted 
their Lives and Fortunes; Nor could he indeed be ſuppoſed to have the juſt 
Knowledge of the Religion of an Oath. = | h | 
To which it was Anſwered, 1. That tho the Standard of ten Pound Scotr, ES 


ſettled by the Law and Cuſtom of this Kingdom, as to the Quality of Wir- 
| nefſes, might well be refuſed in a Trial of Crimes of this nature againſt the 4 
Law of Nations, and which were to be tried accordingly ; Yer the matter 
of Fact was falſe, Antonio Ferdinando being worth more than ten Pounds Scors p 
by the very Wages due to him, and which, by thePannels own Books, were | 
atteſted to be fifteen Shillings per Men/em, whereof, to this Hour, he hath got 
no Payment. 2. Antonio Ferdjnando was à Chriſtian, as he himſelf dw ned 
from the beginning, and that he was Born of Chriſtian Parents; Likeas its 
| known, that ſuch Names are only given to Chriſtians ; Beſides, tho his nat 
being a Chriſtian might be a * prejug'e againſt him, yet it couid be fo juſt * edin. 
exception againſt his Teſtimony as a Witneſs, ſince he both profelt the know- . 
ledge of GOD, and the Conſcience of an Oath, as he had often declared.” 
Ihe Judge and Aſſeſſors having conſidered the foreſaid Objections atid An- 
ſwers, they repell the Objections, in reſpect to the Anſwers, and allow the 
Witneſs to be admitted. i e 
2. It was Objected againſt Antonio Ferdinando, that he was not worth ten 1 
Pounds Scots, and had indeed nothing, beſides, that he was no Cliriſtian, but f 
a dervant or Slave to Captain Green, and alſo had no Religion. EH 
To which it was Anſwered, 1. That tho ten Pound So, be the Rate of 
Witneſſes in our Scots Law, yet, as hath been faid, this Rulecinnor + vic in tlie+ pear; 
caſe of the Crimes libelled, committed againſt the Law of Nations in remote 
Parts & iz alto mari, in the deep Sea, which made the Crimes to be Crimes ex- 
Ceptec| ; Andits known tobethe Rule and Priviledge as to Crimes atrocious and 

occult, and therefore excepted to exempt even the Wirneſſes from the ord-, 1 
nary Qualifications: Nor was Antonio Ferdinando to be feckoned nv Odd, : 


n Miſtreß 
him to be 
of the ttue 
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nd allow th 


+. H Excerpts out of the Inſtrudtions and lei 
ters found in Captain Green's Books, 
to which Fir David Dalrymple' 
Speech to the Fury relate. 


N the Inſtructions or Orders given by the Freighters of the Morceſter, Captai 
Thomas Green Commander, to Mr. Robert Callant Supercargo, there cccur 

one Article in theſe Words, | „ 
Me would have you Write as by all Opportunities, eſpecially from Sinde, by an 
Ships bound from thence to Perſia ; And for the greater Secrecy, eſpecially of tis 
Letter to be ſent to Mauritius for us, here under ig an Alphabet for you to Mrite u 
; Toar Subſcription muſt be in common Engliſh, Directing all ſuch Letters 1 

Captain Thomas Bowrey in Well-cloſe-Square, London. 

(Note, At this place the whole Alphabet is inſert diſtinctly, and abort 
each Letter a different Character is ſet down, to be uſed in place of the Let: 


ters of the Alphabet.) | 

When your C argo for England is provided, or near compleated, then we would hat! 
2026 the Sloop for what you can get, and inveſt the Produce in Goods for Eng: 

and. ' 5 ; 7 : F 5s | | 
And lower amongſt the ſame Orders in another Article are theſe Words, 
Jou muſt. enzage the Maſter of the Slosp not to let any Letter from himſelf 0! 
any other be ſent to England, but only our Letter, in which ou may inſert iti! 
TT Nani 
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 Nanerof any Deal; Anil for the care ind ſecrecy of thoſe who go in the Shop, 
in caſe no Letter or News comes to England, bat, , Letter concerning our Buſi. 
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neſs, then me will on the return af ile Ship give Th Maſter and Crew one Months 


, 


pq Gratis, and they ſhall atfo have their ſoa: es of #8 Benefit promiſed the Ships 
Company for the Whale HERR. 
By a Letter dated London, 3 Febraary 1505, from Captain T. B——5 o 
Mr. Callant, the ſaid Captain adviſes him in theſe Words 
For the greater Security of our Affairs, mbem you Write by the Alphabet in qour 
T-fruffions. I would have you wy the laſt Letter of each Word to be in the room 
of the firſt Letter to the next Wora, as for Example 
Captain Thomas Bowrey, Sir wee are all well. 
TE, Captai nat homa sbowre pſt me eur cal imell, — 
male no Title (as is aſual) to begin your Letter, gor wo Date, abr Compliment, 
no Name at laſt ; But let all be comprehended in the Lines of your Letter, ſo as 
io make no diſtinction, and make bat one Paragraph of all your Latter, and if any 
Men Dead, ſet their Names immediately after your own: Name ſubſcribed to the 
Letter, all in Characters before directed, aud pleaſe to keep this as Directions 
By another Letter from the ſaid Captain T. B gj to the ſaid Mr. Ca/lant 
dated London 16 February 170, he adds concerning the foreſaid Cypher in 
theſe Words, ED „„ Th EE „„ my | 
On further Conſideration, I think, I have committed an Error in my Letter to 


you Teſterday, it being Wrote in it as, vin. „ 
| Captai uthoma sbomre yſi rwe ear eal lwell. 
That is, Captain Thomas Bowrey, Sir wee are all mel. 
Now, I doubt the naming any Name in the beginning, or making any Complimtnt 
there, may be 2 means to find the Rey of the Alphabet, therefore pray ſtrike out 
of the Letter T ſens you Teſterday, as above done, and begin direttly with your 
Baſineſs, following the Directions given you, And whereas you are ordered to dire 
ſaid Letter to me, I would not have you mention my Name in the Subſcription, 
bat direct ſaid Letter to Mr. Nicholas Pope Scrivener in Nicholas Lane, London; 
Fo pay 5 lib. to the Bearer as in your Inftrultions,  * 


At. don... 
r 3 


ER RAT A. 
Age 10. on the Margin, read Enquire imo. p. 11.1. 25. re debated, p. ic. 1 mark'd b mifiake k. 


| Ibid 1. 41. r. Originis. Ibid on the Margin againſt 1. 43+ r. allowing. p. 18, I. 41. 1. of 4 Matter. 
Jo J. 48. for tbeſe r. there. p; 420. |. 40. x. Imitationem. p · 36, 1. 27. r. Aeta ? A 
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